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An Act to provide for the establishment of the Competition
Authority, itsmandate, theregulation of competition in theeconomy,
and mattersincidental thereto.

Date of Assent: 24.12.2009

Date of Commencement: On Notice

ENACTED by the Parliament of Botswana.

PART | —Preliminary

Short title and 1. (1) This Act may be cited as the Competition Act, 2009 and shall
commencement come into effect on a date appointed by the Minister, by Order published
in the Gazette.

(2) Different commencement dates may be determined under

subsection (1) in respect of different provisions of the Act.

Interpretation 2. In this Act, unless the context otherwise requires —

“agreement” means —

(a) any form of agreement, whether or not legally enforceable, entered
into between enterprises and is implemented t@nided to be
implemented in Botswana;

(b) adecision by an association of enterprises; or

(c) aconcerted practice;

“Authority” means the Competition Authority established under section 4;

“bid rigging” means a horizontal agreement between enterprises whereby, in
response to a request for bids —

(@) one of the parties to the agreement agrees not to submit a bid; or

(b) the parties to the agreement agree upon the price, terms and conditions
of a bid to be submitted

butanagreement does not amount to bid rigging where #rsop

requesting the bids is informed of the terms of the agreement before the

time when the bid is made;

“concerted practice” meam®operative or coordinated conduct between
enterprises  acbved through direct or indirect contact, that
replacesheirindependent action but does not amount to an agreement;

“Court” means the High Court of Botswana;

“dominant position” means a situation in which one or more enterprises possess
such economic strength in a market as to allow the enterprise or
enterprises to adjust prices or output without effective constraint from
competitors or potential competitors;

“enterprise” means a person or group of persons whether or not incorporated,
that carries on a business for gain or reward in the production, supply or
distribution of goods or the provision of any service;
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“horizontal agreement” means an agreement between enterprises each of
which operates, for the purpose of the agreement, in the same market
and would therefore normally be actual or potential competitors in
that market;

“member” means a member of the Competition Commission;

“premises” includes any vehicle, vessel, aircraft or container;

“relevant market” means the geographical or product market to be used for
the purpose of assessing the effects of a practice, conduct or agreement
on competition;

“resale price maintenance” means an agreement between a supplier and a
dealer with the object or effect of directly or indirectly establishing a
fixed or minimum price or price level to be observed by the dealer
when reselling a product or service to the dealer’s customers;

“services” includes the carrying out and performance of any engagement,
whether professional or not, for gain or reward, other than the supply

of goods;
“small enterprise” has the meaning assigned to it under the Small Business
Act; and Cap. 43:10

“vertical agreement” means an agreement between enterprises each of which
operates, for the purposes of the agreement, at a different level of the
production chain and relates to the conditions under which the parties
may purchase, sell or resell certain goods or services.

3. (1) Except as otherwise provided for in this Act, this Act appliesAgplication
all economic activity within, or having effect within, Botswana.

(2) This Act binds the State to the extent that the State engages in trade
or business for the production, supply or distribution of goods or the provision
of any service within any market in Botswana that is open to participation
by other enterprises.

(3) This Act does not apply to —

(@) anyagreement to the extent that the agreement relates to the
protection, exercise, licensing or assignment of rights under any
law governing intellectual property rights;

(b) enterprises operating on the basis of statutory monopoly in
Botswana;

(c) any practice or agreement expressly required or aigbdiby
any law or scheme, including matters falling within the terms of
alicence issed pursuant to a regulatory regiesablished by
statute for the purpose of economic or prudential regulation;

(d) any collective bargaining activity or agreement negotiated or
concluded in terms of any labour legislation;

(e) conduct designed to achiea non-commercial sm-economic
objective;

(H any practice, conduct or agreement, to the extent that the practice,
conduct or agreement relates to the export of goods from Botswana
or supply of services outside Botswana;

(g) anypractice, conduct or agreement approved or requineler
an international agreement to which Botswana is a party; and

(h) service carried out under a contract of employment.
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Competition
Authority

Functions of
Authority

PART Il — Establishment of Competition Authority and Commission

4. There is hereby established a body to be known as the Competition
Authority, which shall be a body corporate capable of suing and being
sued and, subject to the provisions of this Act, of performing such acts
as bodies corporate may, by law, perform.

5. (1) The Authority shall be responsible for the prevention of, and
redress for, anti competitive practices in the economy, and the removal
of constraints on the free play of competition in the market.

(2)

Notwithstanding the generality of subsection (1), the Authority

shall —

(@)
(b)
(©
(d)
(€)

)
©)
(h)
(i)
)

(K)
(1

make rules for, and publicise decisions that increase, fair and
transparent business practices;

regulate the merging of enterprises;

hold regular consultations with, and receive advice from, sector
regulatory authorities in order to clarify who monitors and controls
competition matters relating to those sectors;

inform and educate members of the public and persons engaged
in trade or commerce, about the powers and functions of the Authority;
advise Government on the actual or likely anti-competitive effects
of current or proposed policies or legislation and where appropriate,
how to avoid those effects;

offer ongoing advice to the Government on whether exclusions
provided for under section 3 should be maintained,

undertake general studies, whether by way of a market inquiry in
terms of this Act or otherwise, on the effectiveness of competition
in individual sectors of the economy;

collect information for the performance of its functions;

liaise with and exchange information, knowledge and expertise
with authorities entrusted with functions similar to those of the
Authority, in other countries; and

advise the Minister on international agreemeneisvant to
competition matters and to this Act;

investigate and evaluate alleged contraventions of Part V;

grant or refuse applications for exemption in terms of Part VI,

(m) authorise with or without conditions, mergers of which it receives

(n)
(0)
(P)
@

notification under Part X;

prohibit or refer mergers of which it receives notification under
Part X;

refer matters it has investigated under this Act to the Commission
for adjudication;

prosecute before the Commission, matters referred to the Commission
under paragrapto); and

deal with any matter referred to it by the Commission under this Act.
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6. (1) The Authority shall have a Chief Executive Officer to be call&gecutive
the Executive Secretary, who shall be appointed by the Minister aiﬁ Oﬁﬁ;y of
consultation with the Commission, and upon such terms and conditions
as the Minister may determine.

(2) The Executive Secretary shall, subject to the general supervision
of the Commission, be responsible for —

(a) the day to day operations of the Authority;

(b) the management of the funds, property and business of the

Authority; and

(c) the organisation and management of the employees of the Authority.

(3) The Executive Secretary may, subject to the provisions of this Act,
delegate the exercise of any of the Executive Secretary’s functions under
this Act, to any officer of the Authority.

7. (1) Subject to subsection (2), the Executive Secretary shall hefdire of
office for 5 years and shall be eligible for re-appointment. Exffu‘;‘;e

(2) The Minister may, on the recommendation of the Commissi@Beretary
terminate the appointment of the Executive Secretary for —

(a) conduct which undermines the intergrity of the Authority;

(b) prolonged or permanent incapacity; or

(c) incompetence.

8. (1) The Commission shall on the recommendation of the Execuﬁmmtment
Secretary, and on terms and conditions determined by the Commis&i6fiP'oyees
appoint such employees of the Authority as it considers necessary.

(2) The Executive Secretary may appoint full-time or part time
inspectors for the purposes of this Act, from amongst the employees of
the Authority or any person the Executive Secretary considers suitable.

(3) The Executive Secretary shall determine the conditions of service
and remuneration of an inspector who is not in the full-time service of the
Authority.

9. (1) There is established a body to be known as the Competifiomnpetition
Commission, which shall be the governing body of the Authority aff"™ission
shall be responsible for the direction of the affairs of the Authority.

(2) Notwithstanding the generality of subsection (1), the Commission
shall —

(a) adjudicate on matters brought before it by the Authority under this

Act; and

(b) give general policy direction to the Authority.

10. (1) The Commissiorshall consists of 7 persons appointed by tHéembership
Minister, in writing.

(2) In appointing members to the Commission, the Minister shall select
persons who have expertise in industry, commerce, economics, law, consumer
affairs or public administration.

(3) The Minister shall appoint the Chairperson of the Commission from
amongst the members.

(4) The Minister shall cause appointments to the Commission to be
published by notice in the Gazette within 30 days of the appointments
being made.
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Tenure of 11. (1) Amember shall hold office for a period not exceeding 5 years
office as may be specified in the notice appointing the member, and on the
expiration of that period shall be eligible for re-appointment.

(2) In appointing members, the Minister shall so specify such periods
of appointment such that the periods of appointment of not more than
one third of the members shall expire in any one year.

Disqualificaton ~ 12. A person shall not be appointed as a member or shall not continue
to hold office, who —

(a) has in terms of a law in force in any country —

() been adjudged or otherwise declared bankrupt and hbs&ot
discharged, or

(i) made an assignment, arrangement or composition with his
creditors, which has not been rescinded or set aside; or

(b) has within a period of ten years immediately preceding the date
of his or her appointment, been convicted —

(i) of a criminal offence in any country,

(i) ofa criminal offence for which he has not received a free
pardon and notwithstanding that the sentence has been
suspended, which, if committed in Botswana, would have
resdted in a criminal offence having been committed,

the penalty for Wich would be at least six months imprigzant
without the option of dine;

(c) is a member of the National Assembly Ntlo ya Dikgosi; or

(d) is a Councillor.

Removal of 13. (1) The Minister may remove a member from office where the
member member —

(@) is absent, without reasonable cause, from three consecutive meetings
of the Commission of which that member has had notice;

(b) is inefficient;

(c) has been found to be physically or mentally incapable of performing
his or her duties efficiently, and the member’s medical doctor has
issued a certificate to that effect;

(d) contravenes the provisions of this Act or otherwise misconducts
himself or herself to the detriment of the objectives of the Commission; or

(e) has failed to comply with the provisions of section 15 (1).

(2) A member may resign from the Commission by giving 30 days
notice, in writing, to the Minister.

(3) The office of a member shall become vacant —

(&) where the member appls, a period of 30 gla from the date a
ruling against the member is made on an appeal made in respect
of a conviction against the member under sectiorb}?2 (

(b) wherethe member does not appeal, 30 days from éte tthe
member was convicted of an offence referred to under sectibjj 12 (

(c) where the member communicates his or her resignation, in writing,
to the Minister, in accordance with subsection (2);

(d) where a period of 30 days has elapsed from the date the member
is given notice in writing by the Minister to vacate office; or
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(e) where a member is removed by the Minister on the grounds of
misconduct in terms of subsection (d). (

14. Where the office of a member becomes vacant before the exgiryg of
of the member’s term of office by virtue of the member’s resignation'atancy
removal from office, the Minister may, in accordance with section 10
appoint another person to be a member in place of the member who has
vacated office.

15. (1) A member of the Commission shall not — Conduct and

(@) engage in any activity that may undermine or undermines the inte@@'/g;me of
of the Commission;

(b) unless the Commission otherwidieects, participate in making any
decision of the Authority in respect of which the member has a direct
or indirect financial or other personal interest in a private capacity; or

(c) useany confidential information obtained in the performance of
the member’s functions as a member to obtain, directly or indirectly,

a financial or other benefit for that member or any other person.

(2) Every member shall —

(a) forthwith after the member’s appointment, disclose in writing to
the Minister, any direct or indirect financial interest which the
member has in any business carried on in Botswana or elsewhere;

(b) disclose in writing to the Minister, any direct or indirect financial
interest which the member acquires in any business carried on in
Botswana or elsewhere, as soon as is practicable after the member
acquires such financial interest;

(c) at any meeting of the Commission at which any matter which is
the subject of consideration and in which matter the member is
directly or indirectly interested in a private capacity, the member
shall forthwith upon the commencement of the meeting, disclose
such inerest and shall not, take part in any consideration or
discussion of, or vote on, any question concerning that matter.

(3) A disclosure of interest made under subsectiond)23tall be

recorded in the minutes of the meeting at which it is made.

(4) Where a member fails to disclose his or her interest in accordance
with subsection (2) and the Commission makes a decision which benefits
that member, that decision shall be void to the extent to which it benefits
the member.

(5) A person who contravenes the provisions of this section commits
an offence and is liable to a fine not exceeding P300000 a term of
imprisonment not exceeding twears, or to both.
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PART Il — Meetings and Proceedings of Commission

16. (1) Subject to the provisions of this Act, the Commission shall
regulate its own proceedings.

(2) The Vice Chairperson of the Commission shall be elected by the
members from amongst themselves.

(3) The Commission shall meet as often as is necessary or expedient
for the discharge of its functions, which shall not be less than twice a year.

(4) Meetings of the Commission shall be held at such places and
times as the Commission may determine and shall be convened by the
Chairperson or the Executive Secretary of the Authority.

(5) The Chairperson may convene a special meeting of the
Commission within seven days of receipt of a special request in writing
from at least four members for such special meeting to be held.

(6) There shall preside at any meeting of the Commission —

() the Chairperson;

(b) in the absence of the Chairperson, the Vice Chairperson; or

(c) intheabsence of the Chairperson and the Vice Claspn, a

member elected for the purpose of that meeting by the members
present from amongst themselves.

(7) Adecision of the Commission on any matter shall be by a majority
of the members present and voting at the meeting and, in the event of an
equality of votes, the Chairperson shall have a casting vote in addition
to the Chairperson’s deliberative vote.

(8) Atany meeting of the Commission, a quorum shall be constituted
by not less than one half of the members.

(9) The Chairperson of the Commission shall cause proper minutes
of the meetings of the Commission to be taken and recorded.

(10) Minutes of each meeting of the Commission shall be kept and
confirmed by a subsequent meeting of the Commission.

17. (1) An act or decision or proceeding of the Commission shall
not be invalid on account of —

(&) the appointment of any member being defective;

(b) theCommission having consisted of less than the number of

people provided for under section 10 (1),

if the act was done, or the decision, or the proceedings took place, in

accordance with a majority vote of the persons who were at the time

entitled to act as members.

18. A member shall be paid out of the funds of the Commission such
allowances as the Minister may determine.

19. (1) The Executive Secretary of the Authority shall be the Secretary of
the Commission.

(2) The Executive Secretary shall attend the meetings of the Commission,
but shall not vote.
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20. The Authority may engage persons to give advice to, and perfegisultants
services for, the Authority, on such terms and conditions as the Authority
may determine.

PART IV — Financial provisions

21. The funds of the Authority shall consist of — Funds of
(a) moneys appropriated by the National Assembly for the purpo8&&°ty
of the Authority;

(b) fees that the Authority may charge for practices being examined
or investigated in terms of this Act; and

(c) fees to be paid in respect of mergers notified for approval by the

Authority.

22. The financial year of the Authority shall be a period of twelvéancial year
months starting on 1st April and ending on 31st March each year.

23. (1) The Authority shall keep and maintain proper accounts ahitebunts and
records of accounts in respect of every financial year relating to
assets, liabilities, income and expenditure of the Authority, and shall
prepare, in each financial year, a statement of such accounts.

(2) The accounts of the Authority in respect of each financial year
shall, within three months of the end of each financial year, be audited
by an auditor appointed by the Authority.

(3) The auditor shall report in respect of the accounts for each financial
year, in addition to any other matter on which the auditor considers it
pertinent to comment on, whether or not —

(a) the auditor has received all the information and explanation which,
to the best of the auditor’s knowledge and belief, were necessary
for the performance of the auditor’s duties;

(b) the accounts and related records of the Authority have been properly kept;

(c) theAuthority has complied with all the finaial provisions of
this Act with which it is the duty of the Authority to comply; and

(d) the statement of accounts prepared by the Authority was prepared
on a basis consistent with that of the preceding year and represents
a true and fair view of the transactions and financial affairs of the
Authority.

(4) The report of the auditor and a copy of the audited accounts shall,
within fourteen days of the completion thereof, be forwarded to the
Authority by the auditor.

24. (1) The Authority shall, within a period of six months after thanual reports
end of the financial year or within such longer period as the Minister
may approve, submit to the Minister, a comprehensive report on the
operations of the Authority during such year, together with the auditor’s
report and the audited accounts as provided for in section 23.

(2) The Minister shall, within 30 days of his/her receiving the
Authority’s report, lay such report before the National Assembly.
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PART V — Control of restrictive agreements and dominant position

25. An enterprise shall not enter into a horizontal agreement with another
enterprise to the extent that such agreement involves any of the following
practices —

(a) directly or indirectly fixing a purchase or sellingge or any other

trading conditions;

(b) dividing markets by allocating customers, suppliers, territories, or
specific types of goods or services;

(c) bid rigging, except where the person requesting the bids or tenders is
informed of the terms of the agreement before the time that the bids or
tenders are made;

(d) restraints on production or sale, including restraint by quota;

(e) aconcerted practice; or

() acollective denial of access, of an enterprise, to whichis an
arrangement or association crucial to competition.

26. (1) An enterprise shall not enter into a vertical agreement with
another business enterprise to the extent that the agreement involves
resale price maintenance.

(2) Notwithstanding subsection (1), a supplier or producer may
recommend a minimum resale price to the reseller of a good or service if —

(&) thesupplier or producer makes it clear to tteseller that the
recommendation is not binding; and

(b) the product has the recommended price stated on it, and the words
“recommended price” appearing next to the stated recommended price.

27. (1) A horizontal agreement or vertical agreement other than one
referred to under section 25 or section 26 (1) respectively, may be
prohibited by the Authority if, following an investigation by the
Authority, such agreement is found to have the object or effect of
preventing or substantially lessening competition in a market for any
goods or services in Botswana.

(2) Without prejudice to the generality of subsection (1), the Authority
may prohibit any horizontal agreement or vertical agreement which —

(a) limits or controls production, market outlets or access, technical
development or investment;

(b) applies dissimilar conditions to equivalent transactions with other
trading parties, thereby placing them at a competitive disadvantage;

(c) makes the conclusion of contracts subject to acceptance by other parties
of supplementary conditions which, by their nature or according to
commercial usage, have no connection with the subject of
such contracts.

(3) This section does not apply to an agreement which, on its own or

taken with another agreement —

(&) constitutes a professional rule prescribed under Schedule I;

(b) imposes obligatins arising from a j@fessionatule prescribed
under Schedule [; or
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(c) constitutes an agreement to act in accordance with a professional
rule prescribed under Schedule 1,

unless the professial rule constitutes an infringement of sections

25 or 26, or is considered to constitute an abuse of dominant position.

28. The Authority may carry out an investigation to determine whettgreshold for
the provisions of section 27 (1) should be applied if the Authoritydféﬁ;gi’t'ino'ﬂg
satisfied that the parties to the agreement — P

(a) inthe case of a horizontal agreement, together supply a prescribed
percentage, or acquire@escribed percentage, of goods or
services in a market in Botswana;

(b) inthe case of a vertical agreement, individually supply or acquire,
at either one of the two levels of the market that are linked by the
agreement, a prescribed percentage of goods or services of any
description in a relevant market in Botswana.

29. (1) The provisions of sections 25, 26 (1) and 27 (1) do not appt?rconnected

to an agreement to which the only parties are interconnected parti€8'€"P"'ses

(2) Where the parties to an agreement are not inter-connected parties
but nonetheless share some degree of common ownership and control,
the Authority shall adopt the presumption that the agreement is subject
to sections 25, 26 (1) and 27 (1), unless either one of the enterprises
concerned can show good cause why such presumption cannot be
sustained.

(3) Forthe purposes of this section, bodies corporate are inter-connected
if one of them is a subsidiary of the other or if both of them are
subsidiaries of the same body corporate.

30. (1) Any conduct on the part of one or more enterprises is subjeétiee of
prohibition by the Authority if, following an investigation by the Authorit;f’gg;t'i’z;”t
such conduct is determined to amount to an abuse of a dominant position in
any market.

(2) Indetermining whether an abuse of dominant position has occurred,
the Authority may have regard to whether the agreement or conduct in
question —

(a) maintains or promotes exports from Botswana or employment in

Botswana;

(b) advances the strategic or national interest of Botswana in relation
to a particular economic activity;

(c) provides social benefits which outweigh the effects on competition;

(d) occurs within the context of a citizen empowerment initiative of
Government, or otherwise enhances the competitiveness of small
and medium sized enterprises; or

(e) inany other way enhances the effectiveness of the Government’s
programmes for the development of the economy of Botswana,
including the programmes of industrial development and privatisation.
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31. For the purpose of investigating the potential application of the
prohibition on abuse of dominant position, the Authority will consider a
dominant position capable of existing in relation to the supply of goods
or services of any description if it is satisfied that —

(a) aprescribed percentagef those goods or services are supplied

by one enterprise, or are acquired by one enterprise; or

(b) aprescrib@ percentage of those goaoalsservicesre sipplied

by three or fewer enterprises, or are acquired by three or fewer
enterprises.

PART VI — Exemptions and assessment criteria

32. (1) Where the Authority finds, on investigation that an agreement
other than a horizontal agreement or a vertical agreement prohibited by
section 25 and section 26 (1) respectively prevents or substantially
lessens competition, the Authority may, subject to section 34, grant an
exemption from the prohibition if it can be reasonably expected that
there will be offsetting benefits for the public directly attributable to the
agreement in the form of —

(&) the maintenance of lower prices, higher quality or greater choice

for consumers;

(b) the promotion or maintenance of the efficient production, distribution

or provision of goods and services;

(c) the promotion of technical or economic progress in the production,

distribution or provision of goods and services;

(d) the maintenance or promotion of exports from Botswana or employment

in Botswana,

(e) the strategic or national interest of Botswana in relation to a particular

economic activity being advanced;

(f) the provision of social beiits which outweigh the efteés on

competition;

(g) the agreement occurring within the context of a citizen empowerment

initiative of Government; or

(h) theagreement in angther way enhancing thefettiveness of the

Government’'s programmes for the development of the economy of
Botswana, including the programmes of industrial development and
privatisation:

Provided that the prevention l@ssening o€ompetition is
proportionate to the befits for the public and does raltow the
enterprises concerned to eliminate competition completely in respect
of a substantial part of the products or services in question.

(2) Subject to section 34, the Authority may also grant an exemption to
a category of agreements where it is satisfied that the agreements are unlikely
to lead to a substantial lessening of competition, or that one or more of the
circumstances specified in subsection @.Xq (h) exist or are reasonably
expected to exist in relation to those agreements.
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(3) Anexemption granted in terms of this section shall be valid for such
period as the Authority may consider appropriate and shall be subject to
such conditions as the Authority may determine.
(4) The Authority shall publish, in the Gazette, all its decisions to
grant an exemption and shall state its reasons for not applying the relevant
prohibition to the agreement or category of agreements concerned.
33. (1) Where — Revocation of
(a) theAuthority has determined that information on which &af®mPto"
exemption was based is materially incorrect;
(b) there is a material change in the circumstances regarding the exemption;
(c) orifacondition on which the exemption was granted is not complied
with,
the Authority may, subject to the provisions of section 34, revoke the
exemption.
34. The Authority shall consult interested parties and shall consi@ersultation
any representation such parties may make before it grants an exemgtei Biions
or revokes an exemption.

PART VII — Investigation of horizontal and vertical agreements

35. (1) The Authority may, either on its own initiative or upon receiiestigation
of information or a complaint from any person, start an investigation iﬁ(tvé“thc’”ty
any practice where the Authority has reasonable grounds to suspect that —

(a) the practice in question —

(i) may constitute an infringement of sections 25 and 26 (1), and
(ii) is prohibited after investigation in terms of sections 27 (1)
and 30 (1); and

(b) the thresholds referred to under thevisimns of sections 28

or 31 are, or may be, satisfied.

(2) Where the Authority decides to conduct an investigation, the
Authority shall as soon as practicable, give written notice of the proposed
investigation to every enterprise which is suspected to be a party to the
practice to be investigated and shall in the notice —

(a) indicate the subject matter and the purpose of the investigation;

and

(b) invite the enterprise concerned to submit to theAuityyany

representation which the enterprise may wish to make to the
Authority in connection with the matter to be investigated, within
such period as the Authority shall specify in the notice.

(3) Where the Authority considers that to give notice under
subsedion (2) would materially prejudice the exercise of its powers to
enter and search any premises in terms of section 36, it may defer the
giving of notice until after those powers have been exercised.

(4) For purposes of an investigation under this section, the Authority
may, by notice in writing served on any person considered by the
Authority to be relevant to the investigation, require that person —
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(a) to provide the Authority witlany informaton pertaining to any

(b)

©

()

matter pecified in the notice which the Authority considers
relevant to the investigation, in a statement signed by —

() that person,

(i) in the caase of a body corporate, a director or member or other
competent officer, employee, or agent of the body corporate,
within the time and in the manner specified in the notice;

to produce to the Authority, or to a person specified in the notice to act
onthe Authority’s behalf, andocument or article as specified in the
notice, which relates to any matter which the Authority considers
relevant to the investigation;

to appear before the Authority or before a person specified in the notice
to act on the Authority’s behalf, at a time and place specified in the
notice, to give evidence or to produce any document or article specified
in the notice.

If the Authority decides not to conduct an investigation, having received

a complaint or a request to investigate a practice in terms of subsection (1),
the Authority shall, in writing, inform that person of the reasons for its decision.

36.

(1) Where the Authority has reasonable grounds for suspecting that an

enterprise has engaged in, is engaging in, or is about to engage in, a horizontal
or vertical agreement prohibited in terms of section 25 (1) and section 26 (1)
respectively or in the abuse of dominant position, the Authority may authorise
the entry and search of that enterpsiggemises, by an insgtor appointed

in writing by the Authority.

(2)

Subject to subsection (3), an inspector appointed and authorised in

writing by the Authority, may at any time during normal business hours —

@
(b)

©
(d)

()

()
@

enter enterprise or any other premises where information or documents
are kept by the said enterprise;
search any person on the press if there areea®nable grounds
for believing that the person has possession of any documents or
article that has a bearing on the investigation;
examineany document or article found on the premises that has
a bearing on the investigation;
require information to be given about any document or article by —
(i) the owner of the premises;
(if) the person in control of the premises;
(i) any person who has control of the document or article; or
(iv) any other person who may have the information;
if doauments or information are not provided, require any of the
persons specified iparagaph ¢) (iv) to stae, to the best of their
knowledge, where the documents are to be found or how the
relevant information may be retrieved;
take extracts from, or make copies of, any book or document found
on the premises that has a bearing on the investigation;
use any computer system on the premises, or require the assistance
of any person on the premises to use that computer system, to —
(i) search any data contained in or available to that computer
system;
(i) reproduce any record from that data;
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(i) seize any output from that computer for examination and
copying; and

(h) attach and, if necessary, remove from the premises for examination

and safeguarding, any document or article that has a bearing on the
investigation.

(3) An inspector appointed and authorised under subsection (1) may
not enter upon and search any premises unless the inspector obtains a warrant
authorising such entry and search in accordance with subsection (4).

(4) If a magistrate’s court is satisfied, upon application made on oath or
affirmation, that there are reasonable grounds for suspecting that itis necessary,
in order to ascertain or establish whether any person has engaged in or is
engaging or is about to engage in a practice falling within the scope of sections
25, 26 (1), 27 (1) or 30 (1), for an inspector to exercise the powers conferred
by subsection (1), the magistrate may grant a warrant authorising a named
inspector to exercise those powers in relation to any premises specified in the
warrant.

(5) Upon first entering any premises under a warrant, the inspector shall —

(a) provide to the owner or person in control of the premises proof of —

(i) the inspector’s authority to enter the premises by handing
a copy of the warrant to that person; and
(i) the inspector’s identity; or

(b) where none of the persons mentioned in paragi@ph resent,

affix a copy of the warrant to the premises in a prnemt and
visible position;

(c) provide onrequest, a document from the Authority inatiag

the subject matter and purpose of the investigation and the nature
of the practice under investigation; and

(d) allow the enterprise under investigation a reasonable period within

which to obtain legal advice.

(6) Notwithstanding subsection (3), an inspector may without a
warrant enter any premises, other than a private dwelling, to exercise
the powers conferred by subsection (1) if the owner, or any other person
in control of the premises, consents to the entry and search of the
premises.

(7) An inspector exercising the powers conferred by subsection (1)
by virtue of a warrant or in terms of subsection (6) may be accompanied
and be assisted by other persons specified in the warrant.

(8) An inspector who removes anything from any premises under
subsection (2)h) shall —

(a) issue a receipt for that thing to the owner of, or person in control

of, the premises; and

(b) return that thing as soon as practicable after achieving the purpose

for which it was removed.

(9) Onleaving any premises which an inspector has entered by virtue
of a warrant under this section, the named inspector shall, if the premises
are unoccupied or the occupier is temporarily absent, leave them as
effectively secured as that inspector found them.

37. (1) Nothing in this Part requires a person or an enterpriseriialeged
disclose or produce information or a document if the person or enterpriggation
would in an action in court be entitled to refuse to disclose or produce it
on the grounds of legal professional privilege.
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(2) The person or enterprise shall, however, where required to do so
by the Authority in the exercise of its powers under this Act, disclose
the name and address of a client to the Authority.

PART VIIIl — Determination of cases, penalties and remedies

38. (1) Upon commencing an investigation, the Authority may
appoint an inspector to prepare a report to the Authority, on whether
there is evidence in a particular case that an anti-competitive practice
falling within the scope of sections 25, 26 (1), 27 (1) or 30 (1) may be
occurring or may have occurred.

(2) The inspector shall produce his or her report on the basis of the
documents and information gathered pursuant to the provisions of Part VII.
(3) The Authority may in addition receive in evidence, any further
statement, document, information or matter, not limited to material
received pursuant to Part VII that may, in its opinion, assist with its

investigation.

39. (1) The Authority may at any time following the opening of an
investigation, and shall, if any party under investigation so requests,
convene a hearing at which the Commission shall hear the views of any
person they consider to have a relevant interest in the case.

(2) Within one year after an investigation is opened by the Authority,
the Executive Secretary shall —

(&) subject to subsetion (3), refer the matter to the Commission if
the Authority determines that a prohibited practice has been
established; or

(b) in any other case, issue a notice of non-referral to the complainant,
in the prescribed form.

(3) When the Authority refers a matter to the Commission, the

Authority —

(&) may refer all the particulars of the complaint as submitted by the
complainant; or

(b) may refer only some of the particulars of the complaint as submitted
by the complainant; or

(c) add particulars to the complaint as submitted by the complainant; and

(d) inrespect of any particulars of the complainant not referred to the
Commission, shall issue a notice of non-referral referreshdier
subsection (2)).

(4) In a particular case —

(&) the Authority and the complainant may agree to extend the period
under subsection (2); or

(b) on application by the Authority made before the end of the period referred
to under subsection (2), the Commission may extend that period.

(5) Where the Authority has not referred a complaint to the Commission,
or issued a notice of non-referral within the stipulated time, or the
extended period referred to under subsection (4), the Authority shall be
considered to have issued a notice of non-referral.
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(6) Where the Authority issues a notice of non-referral in response
to a complaint, the complainant may refer the complaint directly to the
Commission, subject to its rules of procedure.

(7) Areferral to the Commission, whether by the Authority or by a
complainant, shall be in the prescribed form.

(8) The Chairperson of the Commission shall, by notice iGHzette,
publish each referral made to the Commission.

(9) The notice published under subsection (8) shall include —

(a) the name of the respondent; and

(b) the nature of the conduct that is the subject of the referral.

(10) The Commission may decline to hold a hearing requested under
subsection (1) until the Commission is satisfied that it has obtained
sufficient information for the purposes of the hearing from the inspector
investigating the matter or other officers of the Authority assembling
evidence in exercise of the powers specified in Part VII.

40. (1) Where the Commission determines that a hearing is to be HedeHuct of
the Commission shall give reasonable notice of the hearing, in writing!*f§"9
the enterprises concerned and to any other interested third party —

(a) specifying the date, time and place for the holding of the hearing; and

(b) stipulating the matters to be considered at the hearing.

(2) The Commission shall decide whether to —

(a) holdindividual hearings with eaabf the enterpdes, and other
interested third g@rties, separately, or to hold a singkaling
attended by all the enterprises involved and interested third parties; and

(b) hold such hearings —

() in public, or

(i) where the Commission considers that there is a need to
protect commercially confidential infornten, in
restricted session.

(3) A minimum of four members shall be present at a hearing.

(4) The hearing shall be governed by and conducted in accordance with
the procedural rules published by the Commission under section 79 (1).

(5) For the purpose of conducting any hearing, the Commission may
order any person to —

(a) attend before the Commission;

(b) give evidence on oath or otherwise;

(c) furnish, in writing or otherwise, such particulars in relation to the

matter as the Commission may require; or

(d) produce any document which the Commission considers relevant
for purposes of the hearing.

(6) An order given under subsection (5) may include a requirement as to

the date on which or the time within which the order is to be complied with.

(7) Any person who without reasonable cause, fails to comply with an
order given under subsection (5), commits an offence and is liable to a fine
of P30 000 or to imprisonment for a term not exceeding two years, or to both.

(8) The Commission shall keep such record of the hearing as is sufficient
to set out the matters raised by the persons participating in the hearing.
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41. (1) If, upon concluding an investigation, the Commission
proposes to make a decision to the effect that —

(a) section 25 or section 26 (1) has been infringed;

(b) an agreement is subject to prohibition in terms of section 27 (1)

and none of the circumstances specified in section 29 or section
32 (1) apply to that agreement; or
(c) anabuse of dominant position has occurred or is occurring and none
of the circumstances specified in section 30 (2) apply to the case,
the Commission shall give written notice of its proposed decision to
each enterprise that may be affected by that decision.

(2) The Commission shall, in the notice issued under subsection (1) —

(a) state the reasons for the Commission’s proposed decision;

(b) state the penalties or remedial action thatGbenmission proposes

to apply; and
(c) inform each enterprise subject to the proposed decision that each
of the enterprises may —
(i) submit written representations to the Commission; and

(i) indicate whether either enterprise requires an opportunity
to make oral representations at a pre-decision hearing before
the members.

42. (1) Where an enterprise signifies that it wishes to make oral
representations at a pre-decision hearing, the Commission shall —

(&) convene a hearing to be held at a date, time and place determined

by the Commission; and

(b) give written notice of the date, time and place to —

(i) the enterprise or enterprises concerned,

(i) any person who haddged a complaint with the Commission
concerning the practice that was the subject of the Authority’s
investigation, and

(iif) any other person whose presence at the hearing is considered
by the Commission to be necessary.

(2) The provisions of section 40 (2), 40 (3), 40 (4) and 40 (5) shall
apply to a pre-decision hearing.

43. (1) Where the Commission determines that a breach of the
prohibitions under sections 25 (1) and 26 (1) has occurred, the Commission
shall give an enterprise or enterprises involved in any of the activities
prohibited by sections 25 and 26 such directions as are necessary to bring
the breach of the prohibition to an end, including a direction to terminate
or modify the agreement in question if it is still in force.

(2) The Commission may, in addition to, or instead of, giving a
direction, make an order imposing a financial penalty on the enterprise
or enterprises concerned.

(3) The Commission shall not impose a financial penalty unless the
Commission is satisfied that the breach of the prohibition was committed
intentionally or negligently.
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(4) The amount of a penalty imposed in terms of subsection (2) shall
not exceed 10% of the turnover of the enterprise during the breach of
the prohibition up to a maximum of three years.

(5) An order imposing a penalty under subsection (2) shall specify
the date before which the penalty is required to be paid, which date
shall not be earlier than the period within which an appeal against the
order may be brought.

(6) Where the penalty has not been paid by the specified date and —

(&) no appeal was brought against the order; or

(b) such an appeal was made but dismissed or withdrawn,

the Commission may apply to the High Court for an order enforcing

payment, which order if granted, may be enforced as if it were a civil
judgment granted by the Court in favour of the Government.

(7) Afinancial penalty payable in terms of this Act shall be paid into
the Consolidated Fund.

44. (1) If, upon the conclusion of an investigation and a hearing, thections on
Commission determines that — a “Sﬁ;’nft

(@) an agreement constitutes an agreement referred to ua&féi

section 27 (1), and that the circumstances provided for under
section 32 (1) do nadpply sufficiently to offset the adverse
effects on, or absence of, competition; or

(b) an abuse of dominant position has occurred or is occurring and the

provisions of section 30 do not apply to the matter or do not apply
sufficiently to offset the adverse effects on, or absence gbetition,

the Comnssion shall give the enterprise or enterprises coedeauch

directions as the Commission considers necessary, reasonable or practicable.

(2) The Commission may, acting under subsection (1) direct the
enterprise concerned to remedy, mitigate or prevent —

(a) theadverse effects on competition that the Commission has

identified; or

(b) any detrimental effects on users and consumers to the extent that

they have resulted from, or may be expected to result from, the
adverse effects on, or absence of, competition.

(3) A direction issued in terms of subsection (1) may include a
requirement for the enterprise to which it is given to —

(a) terminate or amend an agreement;

(b) cease or amend a practice or course of conduct including conduct

in relation to prices;

(c) observe specified conditions in relation to the continuation of an

agreement or conduct;

(d) supply goods or services, or grant access to facilities, either generally

or to named parties;

(e) separate or divest itself of any enterprise or assets; or

(f) provide the Commission with specified information on a continuing basis.
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45. Except where a concerned enterprise has —

(a) elected not to attend a hearing which it had itself requested; or
(b) failed to attend a hearing when required to do so by the Commission,
the Commission may not apply a remedynopase a financial penalty
unless the enterprise against whom it is proposed to take relevant action has
had the opportunity to state its views at an initial hearing or at a pre-decision
hearing.

46. (1) Where the Authority has reasonable grounds to suspect that

an enterprise is —

(@ party to an agreement falling within the scope of sections 25 or 26 (1),

(b) party to an agreement which may prove, on investigation, to fall

within the scope of section 27 (1), or

(o) engaged in conduct which may prove, on investigation, to constitute

abuse of dominant position,

but the Authority has not completed its investigation into the matter,

the Commission may where it considers it necessary for the purpose

of preventing irreparable damage tparticular persomwr category

of persons, or protecting the public interest, give such directions as it

considers appropriate for that purpose.

(2) Before giving a direction under this section, the Commission shall —

(a) give written notice to the enterprise ortemrises to whom it

proposes to give the direction; and

(b) give the eterprise or each of the enterprises apartunity to

make written or oral representations.

(3) A notice under subsection (2) must indicate the nature of the
direction which the Commission is proposing to give and its reasons for
wishing to give it.

(4) Adirection given under this section has effect while subsection
(1) applies, but may be replaced if the circumstances permit by a direction
under section 43 (1).

47. (1) An enterprise may offer an undertaking to the Authority to

address any concern that has arisen, or may be expected to arise, prior

to or during an investigation in respect of an agreement falling within
the scope of sections 25, 26 (1) or 27 (1) or of conduct falling within the
scope of section 30 (1).

(2) The Authority may determine a case on the basis of an undertaking
if the Authority considers that the undertaking satisfactorily covers all
concerns it has over the adverse effects for competition of the agreement
or conduct.

48. (1) Where the Authority has reasonable grounds to believe that
an enterprise has, without reasonable excuse, failed to comply with a
direction issued pursuant to the Commission’s powers under this Act or
with the terms of an exemption granted under section 32, the Authority
may exercise the powers of investigation provided for in Part VII.

(2) Where the Authority proposes to determine that such failure has
occurred, it must give notice of its intention to the enterprise concerned
and consider any representations the enterprise wishes to make.
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(3) The Commission may then apply to the Court for an order requiring
the enterprise to make good the default within a time specified in the order.
(4) The order may provide for all the costs of, or incidental to, the

application for the order, to be borne by the enterprise in default.

PART IX — Market inquiries

49. (1) Where the Authority has reasonable grounds to suspect thetoimitions for
the light of observed price rigidities or other circumstances, a restrictioﬁg}f;’gg
distortion of competition may be occurring — inquiries

(a) within a particular sector of the economy; or

(b) within a particular type of agreement occurring across various sectors,

the Authority may initiate a market inquiry.

(2) The objective of an inquiry shall be to determine —

(a) whether any feate, or combination of features, of each relevant

sector and each type of agreement has the effect of preventing,
resticting or distorting cometition in connection with the supply
oracquisition of any goods or services in Botswana or part of
Botswana; and

(b) whether any of the mitigatingircumstances spi#ied in sections

30 (2) or 32 (1) apply to the sector or type of agreement on the same

basis they would have applied to an individual matter arising under

sections 25, 26 (1), 27 (1) or 30 (1).

50. For the purposes of an inquiry under section 49, the Authority nkayers of
invite all interested parties to submit information and may in additiBfysteaton
exercise, in relation to enterprises considered to be involved in the matters
covered by the inquiry, all the powers of investigation conferred on the

Authority by Part VII.
51. (1) The Authority shall publish its findings at the conclusion of &ation
inquiry. li‘ollowmg

(2) In the event that the Authority determines that adverse effects for
competition exist in relation to a sector or type of agreement referred to in
section 49 (2)4) and that either section 49 (B) floes not apply or applies
only to a limited extent, the Authority shall —

(a) totheextert that a practice identified by the inquiry is capable of
being addressed as a matter falling within sections 25, 26 (1), 27 (1)
or 30 (1), deal with it in accordance with those provisions; or

(b) to the extent that the adverse effects for such competition cannot be
remedied under this Act or are the result of other legislative provisions
or regulatory measures, make recommendations to the Minister for
such further action, including amendments to legislation, as is required
to provide an effective remedy.
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PART X — Control of mergers

52. (1) For the purposes of this Part, a merger occurs when one or more
erterprises directly or indirectly acquires or establishesctior indirect
control over the whole or part of the business of another enterprise.

(2) Acquisition of control over the whole or part of another emiszp
may be achieved in any manner, including —

(a) thepurchase or lease of shares, an interest, or assets of the other

enterprise in question; or

(b) amalgamation or other combination with that enterprise.

(3) A person controls an enterprise if that person —

(@) bereficially owns more than one half of the issued share capital of
the enterprise;

(b) isentitled to exercise a majority of the votes that may be cast at a
genga meeting of the enterprise, or has the ability to control the
voting of a majority of those votes, either directly orotigh a
controlled entity of that enterprise;

(c) isable to appoint or to veto the appointment of a majority of the
directors of the enterprise;

(d) isaholding company, and the enterprise is a subsidiary of that
company as contemplated in the Companies Act;

(e) inthe case of an enterprise being a trust, has the ability to control the
majority of the votes of the trusteeso@ppoint the majority of the
trustees or to appoint or change the mgjf the beneficiaries
of the trust;

(H inthecase of the enterprise being a close corporation, owns the
majority of the members’ interest or controls directly or has the right
to control the majority of members’ votes in the close corporation; or

(g) has the ability materially to influence the policy of the enterprise in a
manner comparable to a person who, in ordinary commercial practice,
can exercise an element of control referred to in paragapbs(y.

53. (1) The Minister may, by regulation, specify categories of merger to
which merger control in the terms of section 55 will not apply, by reference to
the commercial or industrial sector involved, the nature of the activities in which
the enterprise are engaged, or some aspect of the general public interest.

(2) In the case of the categories of merger specifiedpursuant to subsection
(1), theMinistermay prescribe such alternative system of merger review as the
Minister considers appropriate.

5. A proposed merger is subject to control in terms of this Act if —

(@ theturnover in Botswana of the enterprise or enisgs being taken

over exceeds an amount prescribed by the Minister in consultation with
the Commission;

(b) the assets in Botswana of the enterprise or enterprises being taken over
have a value prescribed by the Minister in consultation with Commission; or

(©) the enterprises concerned would, following implementation of the merger,
supply or acgire a percentage determiriadthe Commission, of a
particular description of goods or services in Botswana.
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55. No merger falling within the provisions of section 54 may Iéergers above
implemented by any enterprise or enterprises unless — permitted

(a) themerger is approved by the Authority in accordance with the

provisions of this Act;
(b) the merger is implemented in accordance with any conditions attached
to the approval granted by the Authority; or

(c) theperiod within which the determination of atification for a
proposed merger has elapsed without the Authority having made a
determination in relation to the merger.

56. (1) Where a merger is proposed, each of the enterprises invoRyedotification
shall notify the Authority of the proposed merger, in the prescribed mantidte"9e's

(2) Subject to the protection of confidential information, the Authority
shall publish details of the notification.

(3) If, after receipt of a notification in terms of subsection (1), the
Authority is of the opinion that, in order to consider the proposed merger, it
requires further information, it may, within 30 days of the date of receipt of
the notification, request such further information in writing from anyone or
more of the enterprises concerned and delay publication of the notification
until further information is received.

(4) Subject to subsection (5), the Authority shall consider and make a
determination in relation to a notified merger —

(a) within 30 days after the date on which the Authority receives that

notification;

(b) where the Authority requests furtieformation under sugection

(3), within 30 days after the date of receipt by the Autyhof the
information; or

(c) if a hearing is convened in accordance with section 58, within 30

daysafter the date of conclusion of the hearing.

(5) Where the Authority is of the opinion that the period referred to in
paragraphd), (b) or (c) of subsection (4) should be extended due to the
complexity of the issues involved, it may, before the expiry of that period,
by notice in writing to the enterprises involved extend the relevant period
for a further period, not exceeding 60 days, specified in the notice.

57. (1) Forthe purpose of considering a notified merger, the Authofysideration
may refer the notification of the proposed merger to an inspector foPf@ftfication
investigation and report in relation to the criteria specified in section 59.

(2) As soon as practicable after a referral in terms of subsection (1),
the inspector concerned shall —

(a) investigate the proposal so referred; and

(b) before a date specified by the Authority, furnish the Authority

with a report on the investigation.

(3) Any person, including a third party not a party to the proposed
merger, may voluntarily submit to the inspector or the Authority any
document, affidavit, statement or other relevant information in respect
of a proposed merger.
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58. (1) If the Authority considers it appropriate, it may determine
that one or more hearings should be held in relation to a proposed merger.

(2) If the Authority determines that such a hearing or hearings are to
be held, it must, before the expiry of the period referred to in section 56
(4) or section 56 (5), as the case may be, give reasonable notice to the
enterprises concerned in writing and to other interested third parties —

(a) convening the hearing;

(b) specifying the date, time and place for the hearing; and

(c) stipulating the matters to be considered at the hearing.

(3) The Authority shall decide —

(&) whether to hold individual hearings with each of the enterprises
and other interested parties, separately or to hold a single hearing
attendedy all the enterprises inwéd and byinteresed third
parties; and

(b) whether to hold such hearings —

(i) in public, or
(i) incamerawhere it is necessary to protect commercially
confidential information.

(4) The provisions of section 40 (3) and 40 (8) apply to a hearing in relation
to a merger on the same basis as they apply to a hearing in terms of section 40.

59. (1) Inassessing a proposed merger, the Authority shall first determine
whether the merger —

(a) would be likely to pevent or substantially lessen cagtifion or to
restrict trade or the provision of any service or to endanger the continuity
of supplies or services; or

(b) would be likely to result imny enterprise, including an enterprise
which is not nvolved as a party in theguosed mergeacquiring a
dominant position in a market.

(2) TheAuthority may in addition, consider any factor which, the Authority
considers bears upon the broader public interest in the proposed merger,
including the extent to which —

(a) the proposed merger would be likely to result in a benefit to the
public which would outweigh any detriment attributable to a
subgantial lessening of competition or to the aisition or
strengthening of a dominant position in a market;

(b) the merger may improve, or prevent a decline in the production
or distribution of goods or the provision of services;

(c) the merger may promote technical or economic progress, having
regard to Botswana’s development needs;

(d) the proposed merger would be likely to affect a particular industrial
sector or region;

(e) the proposed merger would maintain or promote exports or
employment;

() the merger may advance citizzmpowerment initiatives or enhance the
competitiveness of citizen-owned small and medium sized enterprises; or

(g) the merger may affect the ability of national industries to compete
in international markets.
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60. (1) In making a determination in relation to a proposed mergeatermination
the Authority may — Om”efégfc’sed

(a) give approval for the implementation of the mergehwitt

conditions or subject to such conditions as it cagsdppropriate; or

(b) decline to give approval to the implementation of the merger to

the extent that it relates to a market in Botswana.

(2) Where conditional approval is given, the Authority’s
determination may contain such directions as the Authority considers
necessary, reasonable and practicable to remedy, mitigate or prevent
any adverse effects of the merger.

(3) Directions issued in terms of subsection (2), may inter alia, require
an enterprise or enterprises to —

(a) divest such assets as are specified in the direction within a period

also so specified; or

(b) toadopt, or desist from, such conduct in relation to prices, as is specified

in the direction, before the merger can be completed or implemented.

(4) The Authority shall —

(@ dgivenotice of the determination made by the Autizcand of any

directions in relation to a merger;
(i) tothe parties involved in the merger, in writing, and
(i) by natice in the Gazette, and
(b) issue written reasons for its determination —
(i) if it prohibits or conditionally approves a merger, or
(i) if it is requested to do so by any person.

61. (1) One or more enterprises may offer an undertaking to #tesptance of
Authority to address any concern that has arisen, or may be expectétf¢&*<n9
arise, during the Authority’s consideration of a notified merger.

(2) The Authority may make determinations in relation to the merger
on the basis of such an undertaking if it is satisfied that the undertaking
covers all the concerns that need to be addressed as part of the assessment
under section 59.

(3) An undertaking accepted by the Authority shall be published in
the form of a decision by the Authority.

(4) Anundertaking accepted by the Authority shall have effect as if
it were a direction.

62. (1) The Authority may at any time, after consideration of amgvocation of
representations made to it in terms of subsection (2), revoke a decm‘%@’ra' of
approving the implementation of a merger if —

(a) thedecision was based on materially incorrect oslgading

information for which a party to the merger is responsible; or

(b) any condition attached to the approval of the merger that is material

to the implementation is not complied with.
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(2) Where the Authority proposes to revoke its decision under subsection
(1), it shall —

(a) give notice in writing of the proposed action to every enisgp
involved in the merger, and to any other person who in the opinion
of the Authority is likely to have an interest in the matter; and

(b) call upon such persons to submit to the Authority, within 30 days of
the receipt of the riize, any representationdich they maywish
to make in regard to the proposed action.

63. (1) Where the Authority has a reasonable suspicion that a merger is
being, or has been, implemented in contravention of the provisions of this
Part, the Authority may give a direction in writing to the enterprise or
enterprises involved —

(a) requiring them to submit such information regarding the suspected

merger as may be specified by the Authority; or

(b) restraining the parties from implementing the merger or taking steps
swchasthe integration of activities or the disposal of assets that
would pre-empt the taking of remedial action designed to restore the
conditions of competition existing prior to the merger.

(2) Where the Authority determines, on investigation, that a merger is
being, or has been, implemented in contravention of the provisions of this
Part, it may give a direction to the enterprise or enterprises involved —

(a) not to complete or implement the merger;

(b) tosell or dispose of in any other specified manner, any shares, interest
or other assets it has acquired pursuant to the merger;

(c) toterminate any agreements, or provisions of an agreement, to which
the merger was subject; or

(d) totakesuwch further measures as may be necessary to restore the
conditions of competition existing prior to the merger.

64. (1) Where the Authority has reasonable grounds to believe that an
enterprise has, without reasonable excuse, failed to comply with a direction
issued by the Authority under this Part, the Authority may exercise in respect
of this matter the powers of investigation provided for in Part VIl in respect
of matters falling within Part V.

(2) Where the Authority proposes to determine that a failure of
compliance in the terms of subsection (1) has occurred, it must give notice
of its intention to the enterprise concerned and consider any representations
the enterprise wishes to make.

(3) The Authority may then apply to the Court for an order requiring the
enterprise to make good the default within a time specified in the order.

(4) The order may provide for all of the costs of, or incidental to, the
application for the order, to be borne by the enterprise in default.

65. (1) Anagreement giving effect to a merger as defined in section 52 or
any provision directly related and necessary to the implementation of a merger,
is excluded from the scope of sections 25, 26 (1) and 27 (1) of this Act.
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(2) Conduct which results in a merger or is directly related and
necessary to the implementation of a merger is excluded from the scope
of section 30 (1) of this Act.

66. Approval of a merger granted by the Authority does not relievgnpliance
an enterprise from obtaining such other approvals as may be requijjed™"
from other bodies in the exercise of their statutory responsibilities.

PART XI — Appeals

67. Except as otherwise provided for in this Part, a decision Mgtters subject
determination made by the Commission or direction given by thawred
Commission is binding unless appealed to the High Court.

68. (1) A person aggrieved by a determination of the Commissimpeal against
to the effect that an enterprise has or has not breached the prohibffsg ' 2
laid down in section 25 or 26 (1), may appeal to the High Court agadg&lements
the determination, and, where the Commission has determined that a
breach has occurred —

(a) aganst all or part of any direction given by the Coiesion

pursuant to section 43 (1); or

(b) against the imposition of a financial penalty by the Commission

pursuant to section 43 (2) or against the level of any such penalty.

(2) In considering an appeal under subsection (1), the Court may
fully review the facts and evidence on which the Commission relied —

(a) in reaching its determination;

(b) in formulating any directions; or

(©) indetermining the amount and proportionality of any financial penalty.

69. An enterprise or person aggrieved by a determination of the Authoxityeal against
to issue or not to issue a direction, or by the terms of a direction — ﬁbus.e of

. . . . .. . .. -dominance

(a) following investigation of a restrictive agreement falling within

the terms of section 27 (1);

(b) following investigation of abuse of dominant position; or

(c) in relation to a merger pursuant to Part X,

may appeal to the High Court against that determination.

70. (1) An enterprise or person aggrieved by any decision of thiger appeals
Commission may appeal to the High Court against that decision.

(2) In deciding an appeal under this Act, the Court shall apply the
same principles as would be applied by a court on an application for
judicial review.

71. (1) Following consideration of an appeal under section 68, an@tfcome of
the appeal is not dismissed, the High Court may confirm or set asidéRff&'s
determination that is the subject of the appeal, or any part of it, and may —

(&) remit the matter to the Commission for re-consideration;

(b) revoke, increase or reduce a financial penalty;

(© gve adirection of its own in substitution for that of the Commission; or

(d) make any other decision that the Commission could have made.
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(2) Following consideration of an appeal under section 69, the Court may —

(a) dismiss the appeal or quash the whole or part of the determination
to which the appeal relates; and

(b) where it quashes the whole or part of that determination, remit the
matter to the Commission for re-consideration.

(3) An appeal against the Court’s judgment may be made to the Court

of Appeal, but only —
(&) on a point of law arising from the judgment of the Court, or
(b) from any decision of the Court as to the amount of a penalty.

PART XII — General provisions

72. (1) This section applies in relation to any case arising under Parts
V to X of this Act.

(2) The criteria for determining —

(&) when goods or services are to be treated as goods or services of a

separate description; and

(b) whether the share of supply or acquisition specified in sections

28, 31 or 54, where applicable, is fulfilled,shall be such as in any
particular case appear to the Authority to be the most appropriate
in the circumstances.

(3) Forthe purpose of establishing whether the share of supply criteria
are satisfied, the share of the group as a whole is to be used where an
enterprise —

(a) is a subsidiary of a group; or

(b) is otherwise party to arrangements by which enterprises are inter-

connected within a group.

(4) When the Authority has opened an investigation because it is
satisfied that the applicable criteria for share of supply or acquisition
have been fulfilled, the Authority shall decide whether the goods or
services used in calculating such share of supply or acquisition also
constitute the relevant market for the purpose of assessing the effects
on competition or whether some alternative definition of the market
should be substituted for this purpose.

73. (1) Inthis section, “regulator” means any regulatory body listed
under Schedule 1l , or any Government Department that exercises
functions of prudential or economic regulation.

(2) The Minister may, by order, amend Schedule II.

(3) The Authority and the regulators shall establish a mechanism
through which they can maintain regular contact regarding the exercise
of their respective responsibilities.

(4) Where the Authority proposes to investigate a matter which does
not fall within the scope of section 3 (3) but involves an enterprise which
is in other respects subject to the jurisdiction of a regulator, the Authority
shall notify the relevant regulator of the proposed investigation.
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(5) A regulator is entitled to make written representations to the
Authority on a matter under investigation, which involves an enterprise
which is subject to the jurisdiction of the regulator.

(6) The Authority and the regulator shall hold consultations to
determine —

(a) whether the regulator can place sector-specific expertise, including
inspectors, at the disposal of the Authority and assist with the Authority’s
investigation; or

(b) whetherthe regulator should give oral evidence at argring
convened by the Authority to consider the case.

(7) An inspector provided by a regulator pursuant to subsectioa) (6) (
shall not be inhibited by any requirement imposed under the statutes cited
under Schedule Il from conducting an investigation on the same basis as
that on which the Authority could itself conduct the investigation in terms
of the provisions of this Act.

(8) The Authority shall consider any written representations submitted
by a regulator on any merger considered by the Authority where the
merger involves one or more enterprises that are subject to prudential
or economic regulation by the regulator.

(9) The determination of the Authority on any matter falling within
the scope of this section shall be final, except where consultations in
terms of subsection (6) have not been held.

74. (1) Amember of the Commission, an employee of the Authoritgnfidentiality
or an inspector appointed in terms of this Act, shall not disclose
confidential information with respect to any enterprise or individual,
that has been obtained in terms of the provisions of this Act while the
business continues to be carried on or during the lifetime of the
individual.

(2) Subsection (1) does not apply to a disclosure of information —

(&) made with the consent of the person carrying on the business or
with the consent of the individual concerned,

(b) made in circumstances where the information is in the form of a
summary or collection of information so framed as not to enable
information relating to a pécular enterprise or to a particular
person to be ascertained from it;

(c) that is already in the public domain;

(d) made to facilitate the performance of a function of the Authority,
such as giving reasons for its decisions;

(e) made in proceedings under this Act;

() made in connection with the investigation of a criminal offence; or

(g) made to the competition authority of another country in connection
with a request by that country for assistance in terms of section 77 (1).

(3) A person who contravenes the provisions of this section commits
an offence and is liable to a fine not exceeding P30 000 or to imprisonment
for a term not exceeding 2 years, or to both.
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75. (1) An action for damages or other sum of money by any person
or enterprise may be made —

(&) only in respect of a breach of the prohibition under section 25 or

26 (1); and

(b) only if the breach is established by a determination of the
Authority, or following an appeal against the determination, by a
judgment of the Court.

(2) The Authority shall provide the Court before which the action is
brought with such information within its possession or control as the
plaintiff reasonably requests relating to the Authority’s determination.

76. (1) A person commits an offence and is liable to a fine not
exceeding P30 000 or to imprisonment for a term not exceeding 2 years,
or to both if —

(a) the person hinders, opposes, obstructs or unduly influences any

person who is exercising power in terms of this Act or performing
a duty conferred or imposed on that person by this Act;

(b) having been required in the terms of section 35 (4) or 36 (2) to
produce information to the Authity, the persorfails, without
reasonable cause, to provide that information;

(c) having been duly summoned to attend a hearing, the person fails,
without reasonable cause, to attend;

(d) being in attendance as required, the person —

(i) refusestotake the oath or affirmation required by the Commission;
(i) refuses, after having taken the oath or an affirmation, to answer
any question to which the Authority may lawfully reguan
answer or gives evidence which that person knows is false, or
(iii) fails to produce any document or thing in that person’s possession
or under that person’s control lawfully required by the Commission
to be produced;

(e) theperson does anything calculated to improperlyuefice the
Commission, any member or employee of the Authority concerning
any matter connected with the exercise of any power or the performance
of any function of the Authority;

(H the person anticipates any decision of the Commission concerning
an investigation in a way that s calculated to influence the proceedings;

(g) theperson does anything in connection with an investigation that
would constitute contempt of Court had the proceedings occurred in
a court of law;

(h) knowingly provides false information to the Authority; or

(i) defames a member of the Commission in the member’s official capacity.

(3) Where a person fails to comply with an order of the Commission,
the person commits an offence and is liable to a fine not exceeding P500
000 or to imprisonment for a term not exceeding 10 years, or to both.
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77. (1) Subject to subsection (2), the Authority may investigate gmjorcement
matter falling within the scope of this Act and make an approprigigﬁqgfgtt;’fe
determination of the case where a competition authority duly constitute
in another State so requests and where that authority proves to the
Authority that there are reasonable grounds to believe that anti-
competitive practices in Botswana are damaging competition in the other
state.

(2) Subsection (1) applies where Botswana has entered into an
agreement with that state to the effect that, on a basis of reciprocity,
each party to the agreement will exercise the principle of comity on the
basis described in subsection (1) in investigating and determining cases
falling within its jurisdiction at the request of the other party.

78. The Authority may charge fees for — Fees

(a) orders regarding the investigation of restrictions on competition;

(b) reviews of mergers of enterprises; and

(c) opinions and other services.

79. (1) The Authority shall publish — Guidelines

(a) guidelines on the economic and legal analysis to be used determiifiges

cases under this Act;

(b) guidelines on the principles to be used in determining any penalty

or remedy imposed in terms of section 25 and section 2&; and

(c) procedural rules specifying the procedures it shall follow in

carrying out its functions under this Act.

(2) The Minister shall, publish a list of all professional rules prescribed
under Schedule I.

(3) The Minister shall provide the Authority with a list of the
professional rules referred to under Schedule | and copies of those rules.

(4) A list of all the professional rules prescribed under Schedule |
and copies of those professional rules, shall be open for public inspection
at the offices of the Authority.

80. The Minister may make regulations for any matter required toAsgulations
prescribed under this Act and to give effect to the provisions of this Act.
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SCHEDULE |
(Section 27 (3))

Rules of professional bodies to which section 27 (3) of the Act does not apply
PART | — Sope of Exclusion

1 (1) To the extent to which an agreement (either on its own or when taken
together with another agreement) —

(a) constitutes a designated professional rule;

(b) imposes obligations arising from a designated professional rule; or

(c) constitutes an agreement to act in accordance with such rules,
section 27 (3) of the Act does not apply to the agreement.

(2) In this Schedule —

“designated” means designated by the Minister under paragraph 2 of the
Schedule;

“professional rules” means rules regulating a professional service or the persons
providing, or wishing to provide, that service;

“professional service” means any of the services described in Part Il of this

Schedule; and

“rules” includes regulations, codes of practice and statements of principle.

2 (1) The Minister must establish and maintain a list designating for the
purposes of this Schedule, rules —

(@) which are notified to him under paragraph 3 of the Schedule; and

(b) which, in his opinion, are professional rules.

(2) The list is to be established by an order made by the Minister and the
designation of any rule is to have effect from the date of the order.

3. Any body regulating a professional service or the persons who provide,
or wish to provide, that service may apply to the Minister for rules of that body
to be designated and must provide a copy of such rules to the Minister.

4 (1) The Minister must send the Commission the list of rules established
under paragraph 2 ofi¢ Schedule, as amended from time to time, together
with a copy of the rules themselves.

(2) The Commission must keep the list under review and if it considers
that some or all of the rules of a particular body should no longer be designated
or that rules which are not designated should be so designated, the Commission
must advise the Minister accordingly.

(3) Nothing in this Schedule prevents the Commission —

(a) from taking action against designated professional rules if it is satisfied

that the rules constitute an infringement of the prohibitions in section
26 (1) or 27 (1) of the Act; or

(b) from opening an investigation to establish whether an abuse of dominant

position in the terms of section 31 of the Act is occurring or has occurred.

5 (1) If the Minister receives advice from the Commission to the effect
that a designation should be revoked in whole or in part, he must consult any
other Minister who has functions in relation to the professional services
concerned.

(2) Having considered the advice of the Commission and any advice
resulting from consultation under subparagraph (1), he may by regulation revoke
the designation.

6. The Commission is to make the list of designated professional rules, and
a copy of the rules themselves, available for public inspection.
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PART Il —Professional Services

7. The services of advocates and attorneys as governed by the Liegall
Practitioners Act (Cap. 61:01).

8. The performance of surgical and dental operations, and the provisioviegfcal and
medical, dental or surgical advice or attendance, as governed by the Botsugate
Health Professions Act (Cap. 61:02). _

9. The testing of sight. Ophthalmic

10. Any services which constitute veterinary surgery within the termsVeferinary
the Veterinary Surgeons Act (Cap. 61:04).

11. The services of nurses and midwives, as governed by the NursesNarsihg and

Midwives Act (Cap. 61:03). Midwifery
12. The services ghysiotherapists. Physiotherapy
13. The services of chiropodists. Chiropody
14. The services of architects. Architectural

15. The making or preparation of accounts or accounting records and\theunting
examination, verification and auditing of financial statements, as governedigyauditing
the Accountants’ Act (Cap. 61:05).

16. Insolvency services within the meaning of Insolvency Act (Cap. 42:0Bplvency

17. The services of registered patent agents. Patent Agency
18. The services of parliamentary agents. Parliamentary
agency

19. The services of surveyors of land, of quantity surveyors, of survey@igeying
of buildings or other structures and of surveyors of ships, as governed (inter
alia) by the Land Survey Act (Cap. 33:01) Part Il of which deals with surveyors.

20. The services of persons practising or employed as consultants irkFithieeering and
field of — Technology etc

(a) civil engineering;

(b) mechanical, aeronautical, marine, electrical or electronic engineering;

(c) mining, quarrying, soil analysis or other forms of mineralogy;

(d) agronomy, forestry, livestock rearing or ecology;

(e) metallurgy, chemistry, biochemistry or physics; or

(f) any other form of engineering or technology analogous to those
mentioned in sub-paragrapts to ()
as governed (inter alia) by the Engineers’ Registration Act (Cap. 61:06).

21. The provision of education or training. Other

22. The services of Ministers of religion. Educational

23. Any other professional services to which the provisions of this Schedraégious
have been declared applicable by order of the Minister.
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SCHEDULE lI
(Section 73 (1))

Regulatorswho must be consulted by the Competition Commission

1. Bank of Botswana (supervision of commercial banks) under the functions conferred by
the Banking Act (Cap. 46:04)

2. Botswana Telecommunications Authority under the functions conferred the by
Telecommunications Act (Cap. 72:03)

3. Non-Bank Financial Institutions Regulatory Authority under the functions conferred by
the Non-Bank Financial Institutions Regulatory Authority Act (Cap. 46:08)

4. Civil Aviation Authority of Botswana under the functions conferred by the Civil Aviation
Authority Act (Cap. 71:04).

PASSED by the National Assembly this 15th day of December, 2009.

B.N. DITHAPO,
Clerk of the National Assembly.



