
The Compe   on and Consumer Authority of 
Botswana joined other compe   on agen-

cies and consumer groups to commemorate 
World Compe   on Day on 5th December un-
der the theme ‘Compe   on Policy and Access 
to Health Care.’ In a press statement to mark 
the day, the CCA said there couldn’t have been 
a more apt theme at a  me when the whole 
world is reeling from the devasta  ng eff ects of 
the Covid-19 pandemic.

“The World Health Organisa  on (WHO) con-
s  tu  on envisages that the highest a  ainable 
standard of health is a fundamental right of 
every human being. It is conceivable that the 
primary goal of health care is to enable ci  zens 
to receive care services whenever needed and 
to deliver these services at a cost and quality 
that is prudent,” the release said. 

Universal access to health services is one 
of the most pressing issues that confront gov-
ernments around the world, par  cularly in 
the Third World. Countries such as Botswana 
which have sparse popula  ons strewn across 
the length and breadth of the country have a 
steep challenge to provide health services to 
all communi  es o  en traversing through diffi  -
cult terrains. Dispropor  onate distribu  on of 
health services and health inequi  es, between 
districts, ci  es and rural communi  es are some 
of the greatest global challenges.

In a bid to surmount issues of universal ac-
cess, inequi  es and quality service, various 
health care models are in use which include a 
combina  on of public, private for profi t, private 
for non-profi t and in Africa, La  n America and 
Asia there is even a provision for tradi  onal 
medicine. 

An effi  cient health system would not only 
be about infrastructure and trained medical 
personnel, it is substan  ally about the accessi-
bility of the system, its responsiveness and the 
fairness of its fi nancing. A cursory glance across 
most health systems will no doubt reveal that 
health is one of the most expensive services 
that gobble up a signifi cant part of the budgets 

of most na  ons. The Abuja Declara  on of 2001 
commi  ed African countries to spend 15 per-
cent of their na  onal budgets on health care 
in a bid to shore up the fragile heath care sys-
tems. The fundamental ques  on at this stage 
is whether na  ons can deliver a health care 
system that is accessible, responsive and fairly 
fi nanced.

Out of the milieu of health op  ons avail-
able to deliver the very lo  y health ideals, it 
would be improbable to deliver such a health 
system outside the ambit of compe   on. With-
out robust compe   on, health services will be 
skewed, remain the preserve of the few and 
will be devoid of consumer choice and quality 
service. The health services sector is one of 
the highly concentrated sectors of the econo-
my o  en characterised by patent monopolies 
in drugs and medical devices. Patents or Intel-
lectual Property Rights (IPR license) are largely 
insulated from compe   on for the dura  on of 
the IPR license. The eff ect of IPR licenses is that 
IPR holders o  en charge above compe   on or 
monopoly prices for their products. Compe  -
 on generally provides protec  on against reg-

ulatory over-reach even over IPR holders, en-
suring that new compe  tors are not prevented 
from unfairly entering the market.  

A compe   ve health care will generally lead 
to lower prices, improve wider geographical 
footprint of health services and quality services 
as opposed to non-compe   ve health markets. 
Compe   on in health care services will lead 
to cost containment par  cularly in developing 

countries where the health burden is fi nanced 
predominantly through the already over-
stretched public purse.  Consumers, including 
the state, will reap benefi ts when there is ro-
bust compe   on and varied innova  ve solu-
 ons and choices off ered.

Meanwhile, in a virtual address to staff  to 
commemorate the day, the CEO, Ms. Tebelelo 
Pule, said the CCA recently did a research study 
on the pharmaceu  cal sector and hoped that 
the fi ndings will help to bring about fair compe-
  on in the distribu  on, availability and price 

of medicines and drugs in the country’s health 
care services. 

“There is a na  onal outcry about shortage 
of drugs in the public health systems and steep 
prices of drugs and medicines in the private 
health sector. As a compe   on and consumer 
regulator the public looks up to us to intervene 
and to bring about market effi  ciencies, espe-
cially markets that will yield compe   ve pric-
es and other key consumer services,” the CEO 
said.

Ever since the incep  on of the Compe   on 
and Consumer Authority (formerly Compe  -
 on Authority), the Authority has since 2011 

observed December 5th as World Compe   on 
Day (WCD). It was on 5th December 1980 when 
the United Na  ons Conference approved the 
Set of Mul  laterally Agreed Equitable Principles 
and Rules for the Control of Restric  ve Business 
Prac  ces, hence compe   on agencies and con-
sumer groups around the world commemorate 
WCD on this day. 
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The Compe   on and Consumer Authority has 
received an infl ux of consumer complaints 

emana  ng from the sale and repair of used motor 
vehicles at a high rate due to the lower/aff ordable 
prices. It has been observed that consumers do not 
pay a  en  on to the terms and condi  on of sale, 
and thus businesses take advantage of consumer 
ignorance and set contractual terms that exonerate 
them from any liability for repairing any defects that 
may arise at a later stage. 

Dealers usually invoke the terms of sale that limit 
their liability such as the ‘voetstoots clause’ which 
states that except for any guarantees or warran-
 es stated in the contract of sale, the seller is not 

liable for any defects, patent or latent. Further, the 
involvement of third party agents who conspire with 
businesses to sell on their behalf, make it diffi  cult for 
consumers to get redress when a complaint arises.

Used Goods
According to sec  on 13 of the Consumer Protec  on 
Act, used goods are goods that have been previously 
supplied to a consumer. A supplier who off ers used 
goods shall inform a consumer by placing a label on 
the goods indica  ng that they are used goods, and 
by placing a no  ce on the invoice issued to a con-
sumer.

Unfair, Unreasonable or Unjust Contract Terms
Unfair contractual terms may include; the seller 
making a fraudulent misrepresenta  on, expressly 
denying the presence of a latent defect of which 
the seller is aware when asked, failing to disclose 
a defect, although not specifi cally asked about the 
defect, the seller making an innocent material mis-
representa  on, if the statement concerns the char-

acter or quality of the object and the statement is 
not true.

However, the seller can be held liable for latent 
defects, which are discovered later, if the seller 
knew of the defects and did not fully disclose them 
to the buyer or the seller making a fraudulent mis-
representa  on. Expressly denying the presence of 
a latent defects of which the seller is aware when 
asked; or failing to disclose a defect to the buyer, 
although not specifi cally asked about the defect is 
in breach of sec  on 15 (1) of  the Consumer Protec-
 on Act, 2018.

Disclaimer
A disclaimer is generally any statement intended to 
specify or delimit the scope of rights and obliga  ons 
that may be exercised and enforced by par  es in a 
legally recognised rela  onship in contrast to other 
terms for legally opera  ve language.  The term dis-
claimer usually implies situa  ons that involve some 
level of uncertainty, waiver, or risk such as; no re-
fund, no guarantee, goods not returnable. Motor 
dealers should desist from unfair disclaimers such 
as; no guarantee or warranty, which puts consum-
ers at a disadvantage when a vehicle develops some 
defects.

Receipts/Invoices
Dealers must issue invoice to consumers as proof of 
purchase, and this is a legal right of a consumer and 
should be complied with. Receipts must contain all 
the necessary informa  on which helps when there 
is a dispute over a malfunc  oning item.

Pricing
Businesses deceive consumers by failing to mark 

prices on their products. Failing to display prices on 
vehicles takes away the consumer’s right to choose 
and make an informed decision, as they are not af-
forded the chance to compare prices. It is an off ence 
not to price vehicles.

Implied warranty
Sec  on 16 of the Consumer Protec  on Act 2018 
gives the consumer power to return defec  ve goods 
to a supplier within six months. A supplier shall re-
pair or replace the defec  ve goods, or refund the 
consumer the amount paid as considera  on for the 
goods.

Consumer Responsibility
Consumers must research about the cars they want 
to buy, year of manufacture, number of previous 
users, and check if the registra  on cer  fi cate com-
monly known as blue book is commensurate with 
the engine number. 

Consumer must also check/inspect the vehicle 
before making payment assisted by someone who 
has mechanical knowledge to assist. They should 
also understand the terms and condi  ons of the 
warrantees, and desist from signing blank docu-
ments.

Consumer Rights
Consumers have rights which protect them against 
decep  ve conducts or prac  ce. The right to redress/
have a fair se  lement; the right to informa  on about 
the condi  on of the vehicle, pricing, contracts, the 
right to choose from a variety of products; the right 
to be heard when expressing dissa  sfac  on about a 
vehicle; and  the right to receive safe products that 
will not cause harm to the consumer.

CONSUMERS COMPLAIN AGAINST 
SECOND HAND MOTOR DEALERS
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The Compe   on and Consumer Tribunal has 
dismissed with costs an applica  on to fi le 

supplementary affi  davits by Gaborone Container 
Terminal (GABCON) in an abuse of dominance 
case lodged by the Compe   on and Consumer 
Authority. GABCON had made an applica  on 
challenging the jurisdic  on of the Tribunal on the 
basis that it was a statutory monopoly and there-
fore fell outside the ambit of the Compe   on Act.

Pronouncing  its decision on 10th September, 
the Tribunal held that  GABCON is not a statutory 
monopoly as it is not created by statute, and is 
therefore not protected by sec  on 3 (3) (b) of the 
Compe   on Act, which exempts enterprises op-
era  ng on the basis of a statutory monopoly in 
Botswana. GABCON was ordered to pay the costs 
of the Authority in the applica  on. 

Reading the decision, Presiding Tribunal Mem-
ber and Vice President, Tendekani E. Malebeswa 
said “a statutory monopoly is created by statu-
tory provisions excluding other enterprises from 
conduc  ng or performing the reserved ac  vi  es. 
GABCON is neither created by statute nor are any 
of its ac  vi  es reserved solely to it by statute. It is 
a private company cons  tute under the Compa-
nies Act (Cap: 42.01).”

The  Tribunal further held that, even 
if GABCON, just like Botswana Rail-
ways, had been created by statute, 
it would have to be subjected to a 
rigorous test to determine wheth-
er the condemned conduct falls 
within its core statutorily mandate 
services and not in ancillary ser-
vices. 

“The Authority has to demonstrate 
whether GABCON is dominant in both 
the upstream and downstream mar-
kets, or in either of them, and if 
it is, whether it is abusing its 
dominant posi  on. This 
can only be done at the 
full hearing of the refer-
ral. Therefore, the Tri-
bunal has jurisdic  on 
to hear the referral,” 
Mr. Malebeswa said.

Regarding the 
eff ects of GAB-
CON’s conduct 
on compe   on, 
the Tribunal 
noted that “its 
conduct shows 
that it has high 
market power 
in the business 
of hauling con-
tainers; and the 

barriers to entry do not only aff ect the private 
hauliers but customers too, because they do not 
have a choice in who provides them with haulage 
services, as GABCON forces and controls the di-
rec  on of the haulage business. The conduct by 
GABCON signals abuse of dominance through 
refusal to deal.” The background to the ma  er is 
that on 6th June, 2017, the Compe   on Author-
ity received a complaint from a group of private 
hauliers who alleged that GABCON had imposed 
restric  ons preven  ng them from effi  ciently 
servicing their customers. The private hauliers 
complained that GABCON’s behaviour nega  vely 
aff ected their businesses in that it had forcefully 
taken some of their customers, forced them to 
share deliveries with it, and coerced their custom-
ers to engage it for deliveries. They alleged that 
if this behaviour by GABCON con  nued without 
interven  on, they would be forced to exit the 
market and close shop. 

The Authority ins  gated an inves  ga  on 
against GABCON and subsequently referred the 
case to the Compe   on Commission on 26th 
November 2018. In response to the referral, GAB-
CON raised points in limine on 10th and 21st De-
cember 2018 respec  vely, alleging amongst other 

things that the Authority’s referral was irregu-
lar, the proceedings were a nullity (based on 

numerous reasons put forward).
The Authority opposed the points in 

limine raised by GABCON, and the Par-
 es appeared before the Compe   on 

Commission on 19th March 2019, for ar-
gument. On 28th May 2019, the Compe-

  on Commission handed down its de-
cision and dismissed all the points 

in limine that were raised by 
GABCON. 

When the mat-
ter was now ripe 

to proceed to 
the merits of 
the cases, GAB-
CON yet again, 

now before the 
C o m p e t i t i o n 

and Consumer 
Tribunal, made an 

applica  on to be al-
lowed to fi le further 

supplementary af-
fi davits and to raise a 

point that they are op-
era  ng on the basis of a 
statutory monopoly and 
cannot be subjected to 
Compe   on Regula  on 
as per sec  on 3 (3) (b) of 
the Compe   on Act.

GABCON’S APPLICATION AGAINST THE 
CCA DISMISSED BY THE COMPETITION AND 

CONSUMER TRIBUNAL

The Compe   on and Con-
sumer Authority joined the 

Botswana Communica  ons Reg-
ulatory Authority (BOCRA) and 
the Botswana Police Service on a 
mission to inspect cellphone busi-
nesses to check type approval or 
compliance cer  fi ca  on in Mole-
polole village.

The inspec  on was carried 
from the 24th to 29th September 
which covered 18 businesses. Out 
of the 18 businesses inspected, 
13 did not comply, three (3) were 
compliant while two (2) were not 
selling cellphones thereof.

Out of the businesses inspect-
ed, 239 cellphones of diff erent 
models were confi scated for 
none compliance with type ap-
proval cer  fi ca  on. Businesses 
that were not in compliance were 
charged P2000.00.

The inspec  on revealed that 
most businesses are not fully 
compliant with type approval cer-
 fi ca  on. Such businesses were 

advised to liaise with BOCRA for 
the requisite cer  fi ca  on.

Inspection On 
Cellphones 
Type Approval 
Certifi cation 
Compliance

42.01).
al further held that, even

ust like Botswana Rail-
en created by statute, 
to be subjected to a 

to determine wheth-
mned conduct falls 

e statutorily mandate 
not in ancillary ser-

ority has to demonstrate
CON is dominant in both
and downstream mar-
er of them, and if 
t is abusing its
si  on. This 
one at the 
the refer-

, the Tri-
isdic  on 
eferral,”

wa said.
the

GAB-
duct 
on, 
nal
ts 

ws 
gh 
er
ess
con-

the

cember 2018 respec  vely, alleging
things that the Authority’s refe

lar, the proceedings were a n
numerous reasons put forw

The Authority opposed
limine raised by GABCON
 es appeared before th

Commission on 19th Mar
gument. On 28th May 20

  on Commission hand
cision and dismisse

in limine that
GABCON

W
ter

to
t
t
C

no
C o

and
Tribu

appli
lowed

supple
fi davits

point th
era  ng o
statutory 
cannot be
Compe   
as per sec
the Comp

CCA’s Obed Rankwe during the 
raid



Page 4   I  CCA bulletin

The Compe   on and Consumer Authority (CCA) 
and the Botswana Bureau of Standards (BOBS) 

signed a memorandum of understanding on 23rd 
September 2020 to enhance coopera  on. 

The CCA is established under Sec  on 4 of the 
Compe   on Act No. 4 of 2018 with the principal 
objec  ve of the preven  on of, and redress for 
an  -compe   ve prac  ces in the economy as 
well as the removal of constraints on the free 
play of compe   on in the market. Further, CCA 
is mandated to protect the rights of consumers 
against unfair business prac  ces and to implement 
the Consumer Protec  on Act 2018. 

The Compe   on Act and the Consumer 
Protec  on Act empower the CCA to among others; 
undertake market inquiries, conduct surveys 
on consumer behaviour, consump  on pa  erns, 
market prices, quality of products and business 
prac  ces, and to cause the tes  ng of products 
on the market to ensure that specifi ca  ons, 
performance, quality and safety standards are 
adhered to.

BOBS is established under Sec  on 3 of the 
Standards Act Cap 43:07 with the mandate of 
promo  ng standardisa  on and quality assurance 
in industry and commerce. 

The mandate encompasses promo  on of 
standardisa  on and quality assurance in industry 
and commerce, with the aim of improving product 
quality, industrial effi  ciency and produc  vity, and 
the promo  on of trade, so as to achieve op  mum 
benefi ts for the public generally, par  cularly with 
regard to the health, safety, welfare, and protec  on 
of the consumer. Under Sec  on 3(2), BOBS is 
mandated amongst others to: Prepare, modify or 
amend and publish Botswana standards and any 

codes, make arrangements for, or provide facili  es 
for, the examina  on and tes  ng of commodi  es, 
grant, renew, suspend or cancel licences for use 
of standards marks; provide tes  ng on behalf of 
Government, of locally manufactured or imported 
commodi  es, to determine compliance with the 
Act. 

Further, BOBS administers the Weights and 
Measures Act 2006 and its associated Regula  ons 
of 2007 with a view to secure consumer protec  on. 
This is done through the regula  on of weighing 
and measuring instruments used in trade. 

Under sec  on 43 of the Consumer Protec  on 
Act, the CCA is mandated to establish a mechanism 
through which it can maintain regular contact with 
other regulators on the exercise of its mandate. 

Similarly, under sec  on 3(2) (h) of the Standards 
Act, BOBS is expected to co-operate with the 
Government or any local authority or public body, 
or with the representa  ves of any industry or any 
person, with the aim of securing the adop  on and 
prac  cal applica  on of standards. 

To that end, the CCA and BOBS found it prudent 
to enter into a MoU for purposes of discharging 
their respec  ve func  ons.  

Among others, the MoU is intended to enable 
the two organisa  ons to assist each other with data 
collec  on and analysis, inspec  on of business and 
products to ensure good quality for consumers, 
and the examina  on and tes  ng of goods for 
compliance with the Standards and Consumer 
Protec  on laws.

CCA AND BOTSWANA BUREAU OF STANDARDS 
ENHANCE COOPERATION WITH MOU

KNOW YOUR COMPETITION ACT - PART VII
Exemptions and Assessment Criteria

33. (1) Where the Authority fi nds, on 
inves  ga  on, that an agreement 

 other than a horizontal agreement 
or a ver  cal agreement prohibited 

 by sec  ons 25 and 27 (1) 
respec  vely prevents or 
substan  ally lessens compe   on, 
the Authority may, subject to 
sec  on 35, grant an exemp  on 
from the prohibi  on if it can be 
reasonably expected that  there 
will be off se   ng benefi ts for the 
public directly a  ributable to the 

 agreement in the form of —
(a)  the maintenance of lower prices, 

higher quality or greater choice 
 for consumers;
(b)  the promo  on or maintenance 

of the effi  cient produc  on, 
distribu  on or provision of goods 
and services;

(c)  the promo  on of technical 
or economic progress in the 
produc  on, distribu  on or 
provision of goods and services;

(d)  the maintenance or promo  on of 
exports from Botswana or

 employment in Botswana;
(e)  the strategic or na  onal interest of 

Botswana in rela  on to a 
 par  cular economic ac  vity;
(f)  the provision of social benefi ts 

which outweigh the eff ects on 
 compe   on;
(g)  the agreement occurring within the 

context of a ci  zen empowerment 
 ini  a  ve of Government; or
(h)  the agreement in any other way 

enhancing the eff ec  veness of 
 the Government programmes for 

the development of the economy
 of Botswana, including the 

programmes of industrial 
development and priva  sa  on;

 Provided that the preven  on 
or lessening of compe   on is 
propor  onate to the benefi ts for 
the public and does not allow the 
enterprises concerned to eliminate 
compe   on completely in respect 
of a substan  al part of the goods 
or services in ques  on.

(2)  Subject to sec  on 35, the Authority 
may also grant an exemp  on 

 to a category of agreements where 
it is sa  sfi ed that the agreements 
are unlikely to lead to a substan  al 
lessening of compe   on, or that 
one or more of the circumstances 
specifi ed in subsec  on (1) (d) to (h) 
exist or are reasonably expected 
to exist in rela  on to those 
agreements.

The CEO of the CCA Ms. Tebelelo Pule, and the Ac  ng Managing Director of BOBS Mr. Keeper Morgan at 
the MOU signing ceremony on 23rd September 2020
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Informa  on to be Provided in Plain 
and Understandable Language

10.  A supplier shall —

(a)  provide informa  on which is 

accurate, clear and complete in 

 rela  on to goods and services 

off ered to consumers; and

(b) provide informa  on about goods 

or services that includes —

(i) the characteris  cs of the goods or 

services,

(ii)  the price of the goods or services, 

(iii) the instruc  ons to use the goods 

or services,

(iv)  the warnings as to any risks in the 

maintenance of the goods

 or services, and

(v)  the terms for the supply of the 

goods or services.

11. (1) A supplier shall not display 

goods or services without 

 displaying the price of the goods 

or services, and the price shall be 

 displayed —

(a)  in Pula currency;

(b)  in clear and legible le  ers on the 

goods or services; and

(c)  in a prominent posi  on where 

the goods or services are being

 supplied.

(2)  The price of goods or services 

shall be deemed to have been 

 adequately displayed if a wri  en 

indica  on on the price is —

(a)  annexed to, printed, stamped 

or located upon the goods or 

services sold;

12.  (1) A supplier selling a product to 

a consumer shall a  ach a 

 label on the product as required 

by the mandatory safety standards 

on labelling of goods for the 

relevant class of goods set by the 

Botswana Bureau of Standards 

or any other interna  onal body 

recognised by the Botswana 

Bureau of Standards.

(2)  A supplier shall not apply a 

trade descrip  on to goods that 

is likely to mislead consumers as 

to any ma  er expressed in the 

descrip  on.

(3)  A supplier shall not alter or 

remove a trade descrip  on or 

trade 

 mark applied to any goods in a 

manner calculated to mislead 

consumers.

(4)  A supplier who off ers any goods 

13. (1) A supplier who off ers used 

goods shall inform a consumer 

that the goods sold are used 

goods by —

(a)  placing a label on the goods that 

indicates that such goods are 

 used goods; and

(b)  placing a no  ce on the invoice 

issued to a consumer.

(2)  For the purposes of this sec  on, 

“used goods” means goods that 

 have previously been supplied to a 

consumer, but does not include 

 goods that have been returned 

to the supplier in terms of any 

provision of this Act.

(3)  A supplier who —

(a)  contravenes this sec  on; or

(b)  sells or off ers for sale, used goods 

that are not safe for use, 

 commits an off ence and shall 

be liable, upon convic  on, to a 

fi ne not exceeding P50 000 or 

to imprisonment for a term not 

exceeding three years, or to both.

Display of Price of 
Goods and Services

Product Labelling, 
Trade Descrip  ons and 
Recondi  oned Goods

Used Goods

34. Where —

(a)  the Authority determines that the informa  on on which an exemp  on 

 was based is materially incorrect;

(b)  there is a material change in the circumstances regarding an exemp  on; or

(c)  an enterprise does not comply with any of the condi  ons on which an exemp  on is granted, the Authority may, subject to sec  on 35, 

revoke the exemp  on.

35.  The Authority shall —

 (a) consult interested par  es; and

 (b) consider any representa  on made by such par  es, before it grants an exemp  on or revokes an exemp  on.

(b)  represented in a manner which 

may reasonably be inferred that 

the price is the price applicable to 

the goods or services in ques  on; 

or

(c)  published in rela  on to the goods 

and services in a catalogue,

 brochure or any publica  on 

presented to a consumer at a 

par  cular  me.

(3)  A supplier shall not charge a 

consumer more than the price 

 indicated or displayed for goods or 

services.

KNOW YOUR CONSUMER PROTECTION ACT – PART IV 
Information on Goods and Services

that —

(a)  have been recondi  oned, rebuilt 

or re-made; and

(b)  bear the trade mark of the original 

producers, shall label the goods, 

sta  ng clearly that the goods have 

been recondi  oned, rebuilt or re-

made, as the case may be.
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ICN HOLDS 2020 ANNUAL 
CONFERENCE VIRTUALLY

The annual Interna  onal Compe   on Network 
(ICN) conference was held on 14th to 17th Sep-

tember 2020. The virtual conference, a fi rst for the 
ICN, was originally planned as an in-person confer-
ence in Los Angeles in May, but could not take place 
due to the corona virus pandemic. 

The ICN includes 140 compe   on agencies from 
129 jurisdic  ons and provides a forum for compe  -
 on agencies to address enforcement and policy is-

sues of common interest. The conference was open 
to all ICN member agencies, as well as Non-Govern-
mental Advisors (NGAs), compe   on experts from 
interna  onal organisa  ons, the legal, business, aca-
demic, and consumer communi  es – and interested 
members of the general public. 

Topics discussed at the conference included; 
Compe   on Advocacy in the Digital Age, Digital 
Strategy of Compe   on Agencies, Digital Mergers, 
Unilateral Conduct Remedies, Par  cularly in Digital 
Markets, Big Data and Cartelisa  on.

The digital age represents new challenges not 
only for enforcement, but also for advocacy, and 
panelists presented concrete examples and ap-
proaches to address specifi c compe   on advocacy 
challenges arising from digital markets, such as data 
privacy, consumer empowerment, and technical in-
dustry knowledge. 

The session on the Digital Strategy of Compe   on 
Agencies focused on how digitalisa  on is aff ec  ng 
the design and make-up of compe   on authori  es. 

Topics included the crea  on of digital teams and 
units, the recruitment of non-tradi  onal staff , new 
demands on staff  to be tech-savvy, and innova  ve 
approaches implemented to make compe   on 
agencies “digitally ready,” the ICN said.

At the last annual ICN conference, digitalisa  on 
and the evolu  on of merger analysis was a major 
topic for discussion. Since then, there have been fur-
ther developments in the analysis, and digital merg-
ers are s  ll drawing much a  en  on from agencies 
and NGAs. Speakers on the Digital Mergers session 
at the virtual conference explored how agencies are 
dealing with mergers in digital markets, and dis-
cussed key issues such as characteris  cs of digital 
mergers (network eff ects, non-price eff ects, nascent 
compe   on, and conglomerate mergers), no  fi ca-
 on thresholds, market defi ni  on, the counterfac-

tual, theories of harm, and merger remedies in the 
digital economy. 

The Unilateral Conduct session discussed objec-
 ves, design and the implementa  on and monitor-

ing of remedies, including injunc  ve relief and in-
terim measures in unilateral conduct cases in digital 

markets. 
The ICN noted that the collec  on and process-

ing of large volumes of data is a defi ning feature of 
today’s digitalised economy, and with the increas-
ing role of big data on business strategies, every-
one from compe   on enforcers and lawyers to 
academics and economists have sought to assess its 
impact in cartel enforcement. Conference panelists 
discussed whether big data and algorithms can be 
used to implement new forms of cartels or to facili-
tate market coordina  on, and whether compe   on 
law is well-equipped in the fi ght against cartels in 
the digital era. 

Day Two of the ICN Virtual Conference featured 
the Agency Eff ec  veness Working Group (AEWG) 
Plenary with a focus on the Digital Strategy of Com-
pe   on Agencies. The mandate of the AEWG is to 
iden  fy key elements of a well-func  oning compe-
  on agency and good prac  ces for strategy and 

planning, opera  ons, and enforcement tools and 
procedures. 

Botswana’s Compe   on and Consumer Author-
ity, co-chairs the Agency Eff ec  veness Working 
Group. Before the start of the plenary, the CEO of 
the Compe   on and Consumer Authority, Ms. Te-
belelo Pule, was featured giving an overview of Bot-
swana’s perspec  ve on agency eff ec  veness.  Bot-
swana hosted a two-day workshop of the AEWG in 
Gaborone March 2016. 

The four day ICN virtual conference was hosted 
by the U.S. Department of Jus  ce An  trust Division 
and the U.S. Federal Trade Commission. The Hun-
garian Compe   on Authority will host the 2021 ICN 
annual conference.
Source: ICN, DoJ, CCA

A plenary session on the 1st day of the 2020 ICN virtual conference on 14th September

The CEO of the CCA, Ms. Tebelelo Pule addressing 
the ICN Virtual Conference on 15th September 2020
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The United States Federal Trade Commission (FTC) on 
December 9th sued Facebook, alleging that the com-

pany is illegally maintaining its personal social networking 
monopoly through a years-long course of an  -compe  -
 ve conduct. This follows a lengthy inves  ga  on in coop-

era  on with a coali  on of a  orneys general of 46 states, 
the District of Columbia, and Guam, the FTC said. 

The complaint alleges that Facebook has engaged in a 
systema  c strategy—including its 2012 acquisi  on of up-
and-coming rival Instagram, its 2014 acquisi  on of the 
mobile messaging app WhatsApp, and the imposi  on of 
an  -compe   ve condi  ons on so  ware developers, to 
eliminate threats to its monopoly. 

“This course of conduct harms compe   on, leaves con-
sumers with few choices for personal social networking, 
and deprives adver  sers of the benefi ts of compe   on,” 
says the FTC.

The FTC is seeking a permanent injunc  on in federal 
court that could, among other things: require dives  tures 
of assets, including Instagram and WhatsApp; prohibit 
Facebook from imposing an  -compe   ve condi  ons on 
so  ware developers; and require Facebook to seek prior 
no  ce and approval for future mergers and acquisi  ons.

“Personal social networking is central to the lives of 
millions of Americans,” said Ian Conner, Director of the 
FTC’s Bureau of Compe   on. “Facebook’s ac  ons to en-
trench and maintain its monopoly deny consumers the 
benefi ts of compe   on. Our aim is to roll back Facebook’s 
an  compe   ve conduct and restore compe   on so that 
innova  on and free compe   on can thrive.”

According to the FTC’s complaint, Facebook is the 
world’s dominant personal social networking service and 
has monopoly power in a market for personal social net-

working services.  This unmatched posi  on has provided 
Facebook with staggering profi ts. Last year alone, Face-
book generated revenues of more than $70 billion and 
profi ts of more than $18.5 billion.

Meanwhile, Facebook pushed against The FTC’s law-
suit saying the two acquisi  ons of Instagram in 2012 
and WhatsApp in 2014 were intended to provide be  er 
products for the people who use them, and they unques-
 onably did. “Both of these acquisi  ons were reviewed 

by relevant an  trust regulators at the  me. The FTC con-
ducted an in-depth “Second Request” of the Instagram 
transac  on in 2012 before vo  ng unanimously to clear 
it. The European Commission reviewed the WhatsApp 
transac  on in 2014 and found no risk of harm to compe  -
 on in any poten  al market. Regulators correctly allowed 

these deals to move forward because they did not threat-
en compe   on. Now, many years later, with seemingly no 
regard for se  led law or the consequences to innova  on 
and investment, the agency is saying it got it wrong and 
wants a do-over. In addi  on to being revisionist history, 
this is simply not how the an  -trust laws are supposed to 
work,” Facebook said.

Meanwhile, lawmakers from the US House of Rep-
resenta  ves accused Facebook, Amazon, Google and 
Apple of “abuses of monopoly power” in a 449-page 
report released on 6th October 2020. The House Judici-
ary An  trust Subcommi  ee drew its conclusions a  er a 
16-month inves  ga  on that culminated in an hours-long 
hearing with Facebook’s Mark Zuckerberg, Amazon’s Jeff  
Bezos, Apple’s Tim Cook and Google’s Sundar Pichai in 
July 2020.

The report calls for restructuring and several other 
changes to rein in the companies. 

FTC SUES FACEBOOK 
FOR ILLEGAL 

MONOPOLISATION
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KELEBOGILE NGWENYA: kelebogile.ngwenya@competitionauthority.co.bw

MODIMOOSI MATEBESU: modimoosi.matebesu@competitionauthority.co.bw
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Plot 28, Matsitama Road, Main Mall, Gaborone, Botswana

Phone: +267 3934278

Fax: +267 3121013

Postal: Private Bag 00101, Gaborone

Facebook: Competition Authority Botswana

Twitter: @CompetitionBots

Competition and Consumer Authority - Botswana

www.competitionauthority.co.bw

@CompetitionBots

The Competition and Consumer Authority (CCA) offices will be 
closed during the festive period from Monday 21st December 
and will resume operations on Monday 4th January 2021.

Members of the public, including consumers and the business 
community can access some of our services online. For urgent 
and emergency services we can be reached at the following 
contacts:

Office Closure Notice

Gaborone:
 71900900/72176175

Kanye: 71532511
Jwaneng: 72227962
Tsabong: 73127535

Hukuntsi: 73771321

Happy
Holidays!

Ghanzi: 72169546
Maun: 73933242
Kasane: 73280672
Francistown: 71613257
Serowe: 72195320
Selebi - Phikwe: 72463985

Contact Numbers


