
The Compe   on and Consumer Authority (CCA) 
is mandated to provide for the protec  on of 

consumers by means of inves  ga  on, prohibi  on 
and control of unfair business prac  ces. Amidst the 
corona virus pandemic, the Authority has advised 
the general public to be cau  ous of unscrupulous 
traders and businesses taking advantage of con-
sumers.

The CCA announced that it has received several 
complaints from the public regarding increase in 
prices for essen  al products, including basic food 
products, healthcare and hygiene products; and du-
bious products being sold in the market.

In a statement, the CCA said in accordance with 
Sec  on 5 of the Consumer Protec  on Act 2018, “a 
supplier shall not, in rela  on to the marke  ng of 
goods or services, by way of words or conduct false-
ly represent that (a) that goods are of a par  cular 
standard, quality, value, grade, composi  on, style, 
model, or that the goods have a par  cular history or 
previous use; (c) that goods or services have spon-
sorship, approval, affi  lia  on, performance charac-
teris  cs, accessories, uses or benefi ts that they do 
not have. Furthermore, Sec  on 15 (4) of the same 
Act states that “a supplier shall not supply or off er 
to supply goods which do not conform to the man-
datory safety standards for the class of goods set by 
the Botswana Bureau of Standards or other interna-
 onal bodies recognised by the Botswana Bureau 

of Standards’.
In addi  on, Sec  on 15 (5) states that,’ Where 

the Authority discovers that a supplier is supply-
ing unsafe goods or goods which do not conform 
to the mandatory safety standards referred to in 
sub sec  on (4), the Authority may (a) re- call such 
goods,(b) halt the produc  on, supply, adver  se-
ment or importa  on of such goods, (c) disclose to 

COMPETITION AND CONSUMER AUTHORITY CAUTIONS 
AGAINST CORONA VIRUS RELATED DECEPTIVE PRACTICES 

Payment of Storage Fees During Lockdown Complaints

The Compe   on and Consumer Authority (CCA) has intervened a  er being inundated with complaints 
from the business community and members of the public, whose goods were transported in shipping 

containers which arrived during the lockdown period and could not be cleared nor collected due to movement 
restric  ons. 

The CCA was informed that some shipping line businesses are compelling clients to pay for storage costs 
(demurrage) during the lockdown phase, which has compounded the economic situa  on for a lot of the 
concerned businesses and individuals during this period of slow economic recovery. The Authority, in this 
regard, amicably intervened in a number of complaints related to payment of storage of containers, and 
announced that Mediterranean Shipping Company (Botswana), the market leader, graciously agreed to waive 
all demurrages fees and released the containers they held. The CCA encourages businesses and members of 
the public who are aff ected by this prac  ce (demurrage) to consult it for resolu  on.

We are pleased to present to you the fi rst issue 
of the CCA Bulle  n, the e-newsle  er of the 
Compe   on and Consumer Authority (CCA), 
which has replaced the Compe   on Authority. 
The CCA came into being on 2nd December 
2019, when the Minister of Investment, 
Trade and Industry, through an Extraordinary 
Government Gaze  e, published the 
Compe   on Act, and the Consumer Protec  on 
Act Commencement Orders. The day marked 
the formal transfer of the Consumer Protec  on 
Unit under the ministry to the new authority.  

The merger saw Botswana following the 
footsteps of many other jurisdic  ons in the 
region and around the world where the 
enforcement of compe   on and consumer 
protec  on laws is done by one authority.

Through the e-newsle  er, the Compe   on 
and Consumer Authority will regularly update 
you on what is happening on the compe   on 
and consumer protec  on fronts in  Botswana, 
the region and interna  onally. This fi rst 
edi  on of the CCA e-newsle  er comes in the 
midst of the corona virus pandemic which 
has nega  vely impacted economies, markets 
and consumers; and has ushered in a new 
normal in compe   on law and consumer 
protec  on enforcement. It goes without 
saying that a lot of stories in this edi  on are 
corona virus related. We hope you will enjoy 
our regular updates through this e-publica  on. 
As always, your feedback is highly valued and 
any sugges  ons and comments can be sent by 
email to the editorial team.
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the public any informa  on rela  ng to the charac-
teris  cs of the goods which render those goods un-
safe; or (d) direct the supplier to replace the goods, 
refund any consumer who bought the unsafe goods 
or compensate the consumer for any damage suf-
fered by the consumer in using the unsafe goods at 
an amount determined by the Authority.’

The CCA cau  oned in the statement that it would 
take appropriate ac  on against any business or per-
son found to be engaged in decep  ve prac  ces or 
any other trade malprac  ces in the supply of prod-
ucts intended to fi ght the corona virus.  It further 
advised the general public to be vigilant and to re-
port any price gouging by distributors/suppliers.



Page 2   I  CCA bulletin

Commemoration of World Consumer Rights Day at Lentsweletau

WORLD CONSUMER RIGHTS 
DAY 2020 COMMEMORATION

The Compe   on and Consumer Author-
ity hosted the commemora  on of the 

2020 World Consumer Rights Day (WCRD) 
at Lentsweletau. WCRD is commemorated 
annually on 15th March to raise awareness 
about consumer rights and unfair business 
prac  ces which undermine these rights. 

Basic consumer rights recognised world-
wide include: the right to safety, the right to 
choose, the right to informa  on and the right 
to be heard.  

The theme for WCRD 2020 commemo-
ra  on was The Sustainable Consumer, high-
ligh  ng the impact of climate change and the 
lifestyle changes that consumers can make to 

play their part in promo  ng environmental 
sustainability. 

The commemora  on of WCRD drew par-
 cipa  on from key stakeholders including 

consumer groups, the business communi-
ty, government and local authori  es. The 
Minister of Investment, Trade and Industry, 
Honourable Peggy Serame offi  ciated at the 
event. 

In her keynote address, Hon. Serame said 
consumers have an important role to play in 
realising sustainable consump  on, but they 
cannot do it alone and need the support of 
businesses and governments to achieve that. 
To that end, she said government provides an 

enabling policy, legisla  ve and ins  tu  onal 
framework to give consumers the informa-
 on, choice and the infrastructure they need 

to live more sustainable lives. 
The minister cited one of these enabling 

frameworks being the Consumer Protec  on 
Act 2018 in that it mandates suppliers to pro-
vide consumers with informa  on on goods 
and services. 

Having the relevant informa  on on goods 
and services is a cri  cal component for pro-
mo  ng sustainability in that it will empower 
consumers to make the right decisions and 
appropriate choices on sustainable products, 
she stated.
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The mandate of the Compe   on 
Authority widened to include en-

forcement of the Consumer Protec-
 on Act, necessita  ng the adop  on 

of a new corporate iden  ty including 
change of name and a new logo. 

Consequently, the Authority com-
missioned a logo design contest on 
16th October 2019, in which crea-
 ve local designers were invited to 

develop a new logo that would en-
capsulate the mandate of the new 
en  ty - Compe   on and Consumer 
Authority. 

The contest was open to individ-
ual ci  zens and 100% ci  zen owned 
companies, and the winning logo de-
signer was en  tled to a cash prize of 
P20.000. 

The Authority received 191 en-
tries from individuals and compa-
nies. A  er a rigorous adjudica  on 
exercise by a panel of three judges, 
Webland Internet Engineers (Pty) Ltd 
emerged the overall winner. 

The new Compe   on and Con-
sumer Authority logo was publicly 
released on 21st February 2020.

The Covid-19 Task Force has called upon businesses, public and private organisa  ons to safeguard customer 
informa  on obtained for the purposes of contact tracing. According to the registra  on advisory, businesses 
are authorised to collect only the following informa  on from a customer: Full names, contact details, dates 
of visit and temperature readings.

Competition 
Authority 
Transforms 
and Adopts 
a New 
Corporate 
Identity

BUSINESSES MUST 
SAFEGUARD 
PERSONAL 
INFORMATION IN 
COVID-19 REGISTERS
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The Minister of Investment, Trade and Industry 
has announced a restric  on on the importa  on 

of cloth face masks. 
In a news release dated 18th May 2020, the 

Ministry said in accordance with Sec  on 3 of 
the Control of Goods, Prices and Other Charges 
Act, the Minister has ordered that: No cloth face 
masks shall be imported, and if cloth face masks 
must be imported, only Small, Medium and Micro 
Ci  zen Enterprise may do so using an Import 
Permit. Further, a person who contravenes these 
Regula  ons commits an off ence and is liable to a fi ne 
of P5000 or imprisonment for a term not exceeding 
six (6) months, or to both.

Meanwhile, the use of masks/face coverings in 
public is mandatory. Government issued legisla  on 
making it compulsory to wear mask/face coverings 
in public places, businesses and common areas of 
residen  al buildings with eff ect from 1st May 2020. 

Classes of masks deemed acceptable are medical 
masks (used primarily by health workers and persons 
working in high risk areas) and non-medical cloth 
masks or home-made items that cover the nose and 
mouth. 

However, during the state of public emergency, 
traders are prohibited from selling surgical masks 
to persons who are not in the medical or health 
professions or those working in high risk areas. 

RESTRICTION ON THE 
IMPORTATION OF CLOTH FACE MASKS

KNOW YOUR COMPETITION ACT - PART VI 
Control of Restrictive Agreements and Dominant Position

28. (1)  A horizontal agreement or 
ver  cal agreement other than 
the agreement referred to under 
sec  on 25 or sec  on 27 (1) 
respec  vely, may be prohibited 
by the Authority if, following an 
inves  ga  on by the Authority, such 
agreement —

(a)  is found to have the object or 
eff ect of preven  ng or substan  ally 
lessening compe   on in a market 
for goods or services in Botswana;

(b)  restrains produc  on or sale, 
including restraint by quota;

(c)  involves a concerted prac  ce; or

(d)  involves a collec  ve denial of 
access of an enterprise to which 

Prohibi  on of Horizontal Agreements

Other Horizontal or 
Ver  cal Agreements

Criminal Sanc  on for 
Contraven  on of Sec  on 25

Prohibi  on of Ver  cal Agreements

25. An enterprise shall not enter into a 
horizontal agreement with another 
enterprise to the extent that such 
agreement involves any of the 
following prac  ces —

(a)  directly or indirectly fi xing a 
purchase or selling price or any 
other trading condi  ons;

(b)  dividing markets by alloca  ng 
customers, suppliers, territories or 
specifi c types of goods or services; 
or

(c)  bid rigging, except where the 
person reques  ng the bids or 
tenders is informed of the terms 
of the agreement before the  me 
that the bids or tenders are made.

26. Any offi  cer or director of an 
enterprise who contravenes 
sec  on 25 commits an off ence and 
is liable to a fi ne not exceeding 
P100 000 or to a term of 
imprisonment not exceeding fi ve 
years, or to both.

27. (1)  An enterprise shall not enter 
into a ver  cal agreement with 
another enterprise to the extent 
that the agreement involves resale 
price maintenance.

(2)  Notwithstanding subsec  on 
(1), a supplier or producer may 

is an arrangement or associa  on 
crucial to compe   on.

(2)  Without prejudice to the generality 
of subsec  on (1), the Authority 
may prohibit any horizontal 
agreement or ver  cal agreement 
which —

(a)  limits or controls produc  on, 
market outlets or access, 
development or investment;

(b)  applies dissimilar condi  ons to 
equivalent transac  ons with 
other trading par  es, thereby 
placing them at a compe   ve 
disadvantage;

 or

(c)  makes the conclusion of contracts 
subject to acceptance by other 
par  es of supplementary 
condi  ons which, by their nature 
or according to commercial usage, 
have no connec  on with the 
subject of such contracts.

(3)  This sec  on shall not apply to an 
agreement which, on its own or 
taken with another agreement —

(a)  cons  tutes a professional rule;

(b)  imposes obliga  ons arising from a 
professional rule; or

(c)  cons  tutes an agreement to act 
in accordance with a professional 
rule, unless the professional rule 
cons  tutes an infringement of 
sec  on 25 or 27, or is considered 
to cons  tute an abuse of dominant 
posi  on.

recommend a minimum resale 
price to the reseller of a good or 
service if —

(a)  the supplier or producer makes 
it clear to the reseller that the 
recommenda  on is not binding; 
and

(b)  the product has the 
recommended price stated on it 
and the words “recommended 
price” appearing next to the 
stated recommended price.

(3)  Any offi  cer or director of an 
enterprise who contravenes this 
sec  on commits an off ence and is 
liable to a fi ne not exceeding 

 P50 000.
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Threshold for Determining Prohibi  on

29. The Authority may carry out an inves  ga  on to determine whether the provisions of sec  on 28 (1) should be applied if the Authority is 
sa  sfi ed that the par  es to the agreement —

 (a)  in the case of a horizontal agreement, together supply a prescribed percentage or acquire a prescribed percentage of goods or   
 services in a market in Botswana; or

 (b)  in the case of a ver  cal agreement, individually supply or acquire, at either one of the two levels of the market that are linked by  
 the agreement, a prescribed percentage of goods or services of any descrip  on in a relevant market in Botswana.

31. (1) Any conduct on the part of one or more enterprises is subject to prohibi  on by the Authority if, following an inves  ga  on by
 the Authority, the conduct is determined to amount to an abuse of a dominant posi  on in any market, and such conduct shall include—
 (a)  predatory conduct;
 (b)  tying and bundling conduct;
 (c)  loyalty rebates;
 (d)  margin squeeze;
 (e)  the refusal to supply or deal with other enterprises, including refusal of access to an essen  al facility;
 (f)   requiring or inducing any customer to not deal with other compe  tors;
 (g)  discrimina  ng in price or other trading condi  ons; and
 (h)  exclusive dealing.
(2)  In determining whether an abuse of dominant posi  on has occurred, the Authority may have regard to whether the agreement or 

conduct in ques  on —
 (a)  maintains or promotes exports from Botswana or employment in Botswana;
 (h)  advances the strategic or na  onal interest of Botswana in rela  on to a par  cular economic ac  vity;
 (c)  provides social benefi ts which outweigh the eff ects on compe   on; 
 (d)  occurs within the context of a ci  zen empowerment ini  a  ve of Government, or otherwise enhances the compe   veness of   

 small and medium sized enterprises; or
 (e)  in any other way enhances the eff ec  veness of the Government programmes for the development of the economy of Botswana,
  including industrial development and priva  sa  on.

32.  For the purposes of inves  ga  ng the poten  al applica  on of the prohibi  on on abuse of dominant posi  on, the Authority shall 
consider a dominant posi  on capable of exis  ng in rela  on to the supply of goods or services of any descrip  on if it is sa  sfi ed that —

(a)  a prescribed percentage of those goods or services are supplied by one enterprise or are acquired by one enterprise; or

(b)  a prescribed percentage of those goods or services are supplied by three or fewer enterprises or are acquired by three or fewer 
enterprises.

Abuse of Dominant Posi  on

Interconnected Enterprises

Threshold for Determining Dominant Posi  on

30. (1) Sec  ons 25, 27 (1), 28 (1) and 45 shall not apply to an agreement to which the only par  es to the agreement are interconnected   
par  es.

(2)  Where the par  es to an agreement are not interconnected par  es but nonetheless share some degree of common ownership and 
control, the Authority shall adopt the presump  on that the agreement is subject to sec  ons 25, 27 (1), 28 (1) and 45, unless either one 
of the enterprises concerned can show good cause why such presump  on cannot be sustained.

(3) For the  purposes  of  this  sec  on,  bodies  corporate  are interconnected if one of them is a subsidiary of the other or if both of them 
are subsidiaries of the same body corporate.
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KNOW YOUR CONSUMER PROTECTION ACT: PART 111  
False, Misleading and Deceptive Conduct

Prohibi  on of False or 
Misleading Representa  ons

 Gi  s, Prizes and Free Off ers
Prohibi  on of Certain Conduct

Bait Adver  sing

5.  A supplier shall not, in rela  on to 
the marke  ng of goods or services, 
by way of words or conduct falsely 
represent —

(a)  that goods are of a par  cular 
standard, quality, value, grade, 

 composi  on, style, model, or that 
the goods have a par  cular history 
or previous use;

(b)  that goods are new or 
recondi  oned;

(c)  that goods or services have 
sponsorship, approval, affi  lia  on, 

 performance characteris  cs, 
accessories, uses or benefi ts

 that they do not have;
(d)  that goods or services have been 

used for a certain period to an 
extent or in a manner that is 
materially diff erent from the facts;

(e)  that goods or services are available 
or can be delivered within 

 a specifi ed  me;
(f)   that an employee, representa  ve 

or agent of the supplier has the 
 necessary authority to nego  ate 

the terms of an agreement or 
contract between the supplier and 
consumer, whilst that employee, 
representa  ve or agent does not 
have such authority;

(g)  the price of any goods or services;
(h)  the availability of facili  es for the 

repair of any goods or spare parts 
for goods within a specifi ed period;

(I)  the place of origin of goods; or
(j)   the existence, exclusion or eff ect of 

any condi  on, warranty, guarantee, 
right or remedy.

7.   (1)  A supplier shall not adver  se 
any par  cular goods or services

 as being available at a specifi ed 
price in a manner that may result in 
consumers being misled or deceived 
as to the actual availability of those 
goods or services from that supplier, 
at the adver  sed price.

(2)  A supplier who adver  ses goods 
or services with the inten  on not 
to supply the reasonably expected 
quan  ty of the goods or services 
to meet public demand, shall 
be guilty of an off ence and shall 
be liable upon convic  on, to a 
fi ne not exceeding P50 000 or 
to imprisonment for a term not 
exceeding three years, or to both.

(3) Subject to the provisions of 
subsec  on (2), a supplier shall 
disclose in an adver  sement 
a limita  on in the quan  ty of 
goods or services in immediate 
conjunc  on with the adver  sed 
goods or services.

(4)  A supplier who places an 
adver  sement for goods or services 
shall be required to include the 
dura  on on which the goods or 
services will be available.

(5)  Where a supplier does not specify 
the period for which the goods 
or services adver  sed will be 
available, the goods or services 
shall be deemed to be available for 
one month from the date of the 
adver  sement.

(6)  Where a supplier and a consumer 
have entered into a contract for the 

supply of goods or services on the 
basis of an adver  sement, and such 
goods or services are not availed as 
adver  sed, the consumer shall have 
the right to cancel the contract.

(7)  Where a contract is cancelled in 
accordance with subsec  on (6), the 
supplier shall refund the consumer 
the amount paid for the goods or 
services.

(8)  A  supplier  who  engages  in  
any  misleading  or  decep  ve 
adver  sing commits an off ence 
and shall be liable upon convic  on, 
to a fi ne not exceeding P50 000 
or to imprisonment for a term not 
exceeding three years, or to both.

(9)  The Authority shall, where a 
supplier engages in any misleading 
or decep  ve adver  sing —

(a) order the supplier to stop the 
adver  sement immediately by 

 removing the misleading 
adver  sement; and

(b)  order the supplier to publish a 
corrected version of the 

 adver  sement in the medium that 
carried the misleading 

 informa  on.
(10) Where a supplier under subsec  on 

(9) fails to comply, such supplier 
commits an off ence and shall 
be liable to an off ence under 
subsec  on (8).

(11) The Authority shall pursue 
any voluntary  undertaking  or 
assurance of compliance from 
traders, and enforce undertaking 
by such traders where there is non-
compliance, with subsec  on (9).

8. (1) A supplier shall not off er any gi  , 
prize or other free item with the 
inten  on of not providing such 
gi  , prize or other free item in the 
manner it is off ered.

(2)  A supplier shall not increase the 
purchase price of goods, or 

 reduce the quan  ty or quality of 
goods or services, on the basis of 
gi  s, prizes or other free items 
off ered for acquiring the goods or 
services.

6.  (1) A supplier shall not use force, 
coercion, undue infl uence, 
pressure, duress, harassment, 
unfair tac  cs or any other similar 
conduct against a consumer, in 
connec  on with:

(a)  the marke  ng of any goods or 
services;

(b)  the supply of goods or services;
(c) the nego  a  on, conclusion, 

execu  on or enforcement of an 
agreement to supply any goods or 

services; or
(d)  the recovery of goods.
(2)  In addi  on to any conduct 

contemplated in subsec  on (1), 
a supplier shall not knowingly 
take advantage of the fact that a 
consumer was substan  ally unable 
to protect the consumer’s own 
interests because of physical or 
mental disability, illiteracy, inability 
to understand the language of 
an agreement or contract, or any 
other similar factor.
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The African Compe   on Forum (ACF) notes the advent of the 
COVID-19 pandemic that has ushered in unparalleled universal 

social and economic pandemonium in recent history. As the corona-
virus generally spreads globally, and in Africa in par  cular, freezing 
virtually all economies and with an ever-rising number of fatali  es 
and health challenges, African compe   on authori  es are confront-
ed with one of the toughest challenges to their opera  ons and en-
forcement ac  vi  es.

In line with measures announced by respec  ve governments to 
combat COVID-19, including the declara  ons of disaster and social 
distancing restric  ons, the compe   on authori  es had to eff ect 
business con  nuity plans to ensure delivery of services while safe-
guarding the health and safety of personnel. 

Some agencies have repriori  sed their opera  ons and moved 
deadlines for non-urgent programmes and enforcement, with per-
sonnel working remotely from home and all systems virtually auto-
mated.

Compe   on authori  es, as part of their advocacy responsibili-
 es, are also assis  ng their respec  ve governments with regard to 

regula  ons and measures that facilitate business coordina  on to 
respond to the crisis, which ordinarily would be in breach of com-
pe   on laws. 

This includes the healthcare sector coordina  ng on increasing the 
treatment capacity and supply of essen  al tes  ng and treatment. It 
also extends to where a coordinated response is needed to the eco-
nomic crisis, such as debt repayment and rental holidays by banks 

and retail property owners.
 It is necessary to accommodate such collabora  on between com-

pe  tors in order to minimise the impact of the crisis on the ci  zens.
While ci  zens were overwhelmed by panic and fear brought about 

by the declara  on of disaster and lockdowns aimed at containing the 
spread of the virus, reports of an upsurge in prices of essen  al items 
and food stuff  began to emerge. 

This is the result of some unscrupulous retailers and suppliers 
who wish to cash in on the calamity by charging exorbitant prices for 
essen  al products, in par  cular face masks and hand sani  ser, but 
also essen  al food products ahead of lockdowns.

This has meant that some compe   on authori  es had to join the 
frontline and aggressively fi ght price-gouging and excessive pricing. 
This has required fast track ac  on to stop the exploita  ve conduct 
and deter other businesses from following suite. 

Various remedial ac  ons are being taken against suppliers and 
fi rms found to be contraven  on of compe   on laws, including fi nes 
and/or dona  ons to relief eff orts. In this  me, consumers play an 
important role in assis  ng to iden  fy and report price gouging by 
retailers. 

Aside from enforcement measures, there has been proac  ve en-
gagement with the grocery retailers, food companies, fresh produce 
markets, hygiene suppliers and chemical companies to curb unrea-
sonable price increases for the dura  on of the lockdown period and 
report any price gouging by distributors/suppliers.
Source: Statement by the African Compe   on Forum

AFRICAN COMPETITION 
FORUM COVID-19 STATEMENT

Penal  es

Pyramid and Related Schemes

9. (1) A person shall not directly or indirectly promote, or knowingly join, enter or par  cipate, or cause any other person to promote, join, 
enter or par  cipate in —

 (a) a pyramid scheme;
 (b) a mul  plica  on scheme;
 (c) a chain le  er scheme; or
 (d) any other scheme declared as such by the Minister in terms of subsec  on (3).

(2)  For the purposes of this sec  on —
(a)  a “pyramid scheme” is an arrangement, agreement, prac  ce or scheme where par  cipants in the scheme receive compensa  on derived 

primarily from their respec  ve recruitment of other persons as par  cipants, rather than from the sale of any goods or services;
(b)  a “mul  plica  on scheme” is an arrangement, agreement, prac  ce or scheme where a person off ers, promises or guarantees to a 

par  cipant an eff ec  ve annual interest rate that is above the market rate; and
(c)  a “chain le  er scheme” is an arrangement, agreement, prac  ce or scheme in which —

(i)  there are various levels of par  cipa  on,
(ii)  exis  ng par  cipants canvass and recruit new par  cipants in order to keep the ac  vity on-going, and
(iii)  each successive newly recruited par  cipant is required to make some form of payment which would be distributed to some of the 

previously exis  ng par  cipants, irrespec  ve of whether the new par  cipant receives any goods or services in exchange for that ayment.
(3)  The Minister may, by order published in the Gaze  e, declare any arrangement, agreement, prac  ce or scheme to be a scheme 

contemplated in subsec  on (1) (d), if it is similar in purpose or eff ect to a scheme contemplated in that subsec  on.

(4)  A person who par  cipates in an arrangement, agreement, prac  ce or scheme under subsec  on (2) commits an off ence and shall be liable, 
upon convic  on, to a fi ne not exceeding P100 000 or to imprisonment for a term not exceeding fi ve years, or to both.



Page 8   I  CCA bulletin

The Covid-19 pandemic has occasioned an 
unprecedented humanitarian and economic 

crisis across the World whose impact will be felt 
for quite some  me. All stakeholders, including 
Governments, regulators and other State agen-
cies, have to implement their mandates to ensure 
that markets remain open, func  oning, and com-
pe   ve. They also need to develop and imple-
ment policies that ensure the impact of this crisis 
is short-lived, while also mi  ga  ng its eff ects. 

Recently, heads of Compe   on agencies across 
Africa congregated virtually under the auspices of 
the African Compe   on Forum (ACF) to deliberate 
on how we can prepare ourselves for an uncertain 
future. The mee  ng also recognised the cri  cal 
role compe   on agencies play in ensuring that 
markets con  nue func  oning compe   vely. 

Compe   on agencies have in recent weeks at-
tended to infrac  ons like price gouging, abuse of 
dominance, cartelisa  on, and abuse of buyer pow-
er. The purpose of such conduct is private gain at 
the expense of consumer welfare and, in the cur-
rent emergency, is antagonis  c to containment ef-
forts. In order to con  nue playing their role in the 
post-pandemic era, it was noted that Compe   on 
agencies should reconfi gure their opera  ons from 
at least four perspec  ves; organisa  onal, regula-
tory capacity, enforcement priori  es, and policy 
advisory role. 

Compe   on agencies should be prepared to 
work with limited resources due to decreased 
Government revenues, even as demand for their 
mandates expand. As a ma  er of priority, agen-
cies should review their strategic objec  ves and 

refocus their interven  ons in favour of fewer but 
highly impac  ul ac  vi  es. 

They should also enhance collabora  on and co-
opera  on with regional Compe   on agencies and, 
na  onally, with respec  ve sector regulators. Com-
pe   on agencies should also entrench a culture of 
Enterprise Risk Management (ERM) and Business 
Con  nuity Management (BCM). At the Compe  -
 on Authority of Kenya, implementa  on of ERM 

and BCM, coupled with the digi  za  on of our core 
mandate processes in mid-2019, is enabling the 
organisa  on weather this storm with minimal dis-
rup  on to service delivery. 

However, automa  on begets risks such as 
cyber-a  acks and breach of client confi den  ality 
and therefore specifi c measures should be taken 
to insulate an automated organisa  on. From a 
regulatory perspec  ve, it is cri  cal that agencies 
review their laws to ensure that they are results-
oriented, while at the same  me fl exible to deal 
with emergencies. The Compe   on Act No.12 of 
2010 has enabled the Authority a  end to supply 
chain and consumer protec  on challenges. Agen-
cies should also align their interven  ons with the 
country’s industrial policy. For instance, Compe  -
 on agencies need to think about how they can 

‘lower their guns’, albeit momentarily, to support 
a certain threshold in growth of our na  on’s indus-
trial capacity.

Compe   on agencies are likely to experience 
an upsurge in joint venture applica  ons and dis-
tress mergers, more so from the airline industry. 
It is also expected there will increased merger ac-
 vity in the online and e-commerce space. On the 

fl ipside, killer mergers could also increase where 
dominant incumbents seek to acquire upcom-
ing compe  tors, more so in the digital economy 
which has become indispensable in the pandemic. 
Towards this, the Authority has realigned its work-
force to enable cri  cal review of all merger appli-
ca  ons, but within the law. Further, the Authority 
is fi nalising inves  ga  ons in the retail sector re-
garding allega  ons of a few supermarkets failing to 
pay their suppliers on  me, which is against abuse 
of buyer power provisions under the Compe   on 
Act. Unfe  ered supply of essen  al commodi  es to 
consumers is paramount during a pandemic. 

Lastly, the Covid-19 pandemic has seen some 
countries revert to price controls. As compe   on 
agencies, we need to advise our governments that 
price controls are counterproduc  ve since they ul-
 mately harm consumers, more so by facilita  ng 

prolifera  on of black markets. Quality and safety 
of goods is also not guaranteed. 

Fortunately, the Kenyan government has at-
tended to the market distor  ons during this pan-
demic through the forces of supply and demand. 
Specifi cally, the Government has ensured that es-
sen  al supplies in the market are available. 

Regulators should not strive to go back to the 
pre Covid-19 dispensa  on, in terms of how we or-
ganize and manage our agencies, but instead let us 
embrace the new normal way of doing things that 
is far from normal.
Source: An opinion piece by Wang’ombe Kariuki - 
Director-General, Compe   on Authority of Kenya 
appeared in the 5th June 2020 edi  on of the Busi-
ness Daily

How Competition Agencies 
should Reorganise Themselves 

to Mitigate COVID-19 Impact

Mr. Wang’ombe Kariuki - Director-General, Competition Authority of Kenya (standing)
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